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ABANDONMENT. See EASEMENT, 1. HoMEsreap, 2,16, TriaL oF RiGuT OF 
PROPERTY, 2. 


ABATEMENT. See PLEADING, 20. 


ACCOUNT. 

1, When suit is brought upon an account verified by affidavit, the cor- 
rectness of which is denied by the defendant under oath, the prima facie 
proof made by the sworn account is destroyed, and this result cannot be 
obviated by filing a supplemental petition under oath which in effect but 
reiterates the original pleading regarding the justness of the account. Olive 
v. Hester, 190. 

2. On appeal from a justice’s court, of a suit brought on account 
against a railway company, for ‘‘ breaking a trunk,” and for damage and ex- 
penses incurred by delay of ‘‘ goods checked,” etc., there being no exception 
taken to the generality of the description, held, that evidence might be given 
in regard to the delay of any kind of property ‘‘ comprehended within the 
meaning of such articles as a passenger on a railroad train might carry with 
him as baggage and which might be checked.” J. & G. N. Ry Co. v. 
Philips, 590, 

8. In such a suit, on such an account not excepted to, it was compe- 
tent to show the damage plaintiff sustained by reason of being compelled to 
buy clothes to supply the place of those delayed in their delivery by the com- 
pany; also in waiting for the arrival of the goods. Id. 


ACCRETIONS. 

1. While it is true that land formed by gradual accretions, as well as that 
exposed by the gradual receding of the water, belongs to the owner of the 
contiguous land, such is not the rule when an actual survey shows that 
the water line on the front has not changed since the survey was orig- 
inally made which called for it at the proper place by course and distance, 
and where the accretion has been formed on the extremity of a reef removed 
from the original survey, one end of which reef at one time adjoined said 
original survey. Fulton v. Frandolig, 330. 


ACKNOWLEDGMENT. See Homesteap, 7. 

1. See statement of case for a certificate of acknowledgment of a mar- 
ried woman to a deed held sufficient. Stringer v. Swenson, 7. 

2. A deed purporting to convey title to land, by a national bank, to which 
was signed the corporate name, with the bank seal affixed by “John Kerr, 
Prest.,” and “‘R. P. Aunspaugh, Cashier,” had affixed thereto the follow- 
ing certificate of acknowledgment: ‘This day personally appeared John 
Kerr, president of said First National Bank of the city of Dallas, and R. P, 
Aunspaugh, cashier of said bank, both of whom are to me well known, 
and severally acknowledged that they executed the above and foregoing in- 
strument for the purposes and considerations therein contained” (signed by 
the officer and authenticated with his seal). Held, that the acknowledg- 
ment was a sufficient compliance with the statute requiring the president of 
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ACKNOWLEDGMENT — continued. 
a corporation, in making a deed, to acknowledge it to be “‘ the act of the 
corporation.” (Following Monroe v. Arledge, 23 Tex., 480.) Muller y. 
Boone, 91. 

3.: An officer's certificate of acknowledgment to a deed for record, which 
states ‘‘ that the grantor was personally known to him, and that he declared 
to him that he had executed the deed,” etc., is a substantial compliance with 
the statute, and a valid acknowledgment. Schramm v. Gentry, 583. 

4. Under § 4811, R. S., a certificate of acknowledgment written on a 
piece of paper separate from the deed, and pasted to it, is, if in proper form, 
a valid certificate. Id. 

5. The certificate of the officer to a deed executed by agents, to the effect 
that the agents, naming them, were personally known to him, and that each 
of them had acknowledged the execution of the deed as agent, and being 
otherwise sufficient, is a sufficient compliance with the statute requiring 
him to certify that they were the individuals who signed the instrument, 
Little v. Weatherford, 638. 

ACTION. See CoMMON CARRIER, 3. FRaAvpD, 3-5. SEQUESTRATION, 3. 

ACT OF SALE. 

1. Anact of sale executed for land which was not located in San Augustine 
county was recorded in that county, together with the following certificate 
attached thereto: . 

“*I do certify that the foregoing is a true copy of the original, given under 
my hand and seal this 25th day of November, A. D. 1836. 

[SEAL. ] “S$. W. Biunt, Clerk.” 

Held, that a copy of the record so made was not admissible in evidence,— 
the certificate showing that the instrument recorded was but a copy of the 
original, and there being nothing to show that the original was an archive 
of which certified copies could be given. Broxson v. McDougal, 193. 

ADMINISTRATOR. See Estates OF DECEDENTS. EXECUTORS AND ADMINIS- 
TRATORS. 


ADMINISTRATOR’S BOND. See EsTaTEs oF DECEDENTs, 3. 

ADVERSE POSSESSION. See LAND CERTIFICATE, 1. LIMITATIONS. 
AFFIDAVIT. See Account, 1. Distress WARRANT, 1. Pauper’s OaTH. 
AFFIDAVIT FOR ATTACHMENT. See ATTACHMENT, 4, 6, 7, 16. 


AGENT. See ACKNOWLEDGMENT, 5. Deep, 8. Lapse or Time, 2. PrincrpaL 
AND AGENT. TELEGRAPH COMPANIES, 8. 
ALIEN AGE. 

1. Hanrick v. Hanrick, 54 Tex., 101, and Hanrick v. Hanrick, 61 Tex., 
596, approved and followed, in which see full discussion of the statutory 
provisions regarding alienage. Hanrick v. Hanrick, 618. 

ALIMONY. 

1. A suit was brought in the district court by a wife in her own 
name against her husband, who had abandoned her, to compel him to sup- 
port her. Held: 

(1) That if the wife was suing for a divorce her remedy would be com- 
plete. » 

(2) That if the wife had owned real property and the husband were appro- 
priating its revenues, she would have a somewhat restricted remedy, but 
not in the district court. 

(83) That the wife had no remedy when she sued without asking for a di- 
vorce. Trevino v. Trevino, 650. 
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AMBIGUITY. See Contracts, 5. Drrp, 4. JUDGMENT, 2. 


AMENDMENT. See Crtation, 1. Practice iv District Court, 15. 

1. Rule 13 of District Court Rules, relating to the manner of amending a 
pleading, does not require that the new pleading should state in terms that 
it is a substitute for a pleading amended, but it is made such substitute by 
the force of the rule itself. See Rules for District Court, 47 Tex., 618, Rule 
13. Gonzales v. Chartier, 36. 

2. A judgment may be amended, at a term of court held after the one at 
which the judgment entry was made, by inserting therein the name of one 
of the parties to the cause, omitted through mistake, when the notes upon 
the docket of the presiding judge furnish data by which to make the cor- 
rection. Whittaker v. Gee, 435. 

3. Such amendment may be made after the dismissal of an appeal, based 
on the defect inthe judgment. Jd. 

4, The omission of the clerk to enter a judgment, the character of which 
is apparent from the entry made by the judge on his docket, cannot preju- 
dice the rights of one who obtained it. The correction may be made on 
motion of a party, made in answer to a motion by the opposite party to rein- 
state the cause, when all the parties are brought before the court. Id. 

5. This case distinguished from Lewis v. Arambould, 55 Tex., 611. Id. 

6. An amendment to a petition, the object of which is to make more 
specific the grounds for a claim asserted in the original petition, cannot 
change the character of the suit, nor does it introduce a new cause of action, 
Hanrick v. Hanrick, 618. 

APPEAL. See APPEAL BoNnD. JUDGMENT, 20. JUDGMENT LIEN, 1, 2, MAN- 
DAMUS, 1. PRACTICE IN SUPREME COURT. 

1. Even though notice of appeal is given from an interlocutory decree, 
yet where no such notice is given from the final judgment, the appeal will 
be dismissed, as there is no such thing as an appeal from an interlocutory 
order without an appeal from a final judgment, though the former. may be 
considered when the latter is properly brought up for revision. (Citing 
Messner v. Lewis, 17 Tex., 519.) Holek v. Varona, 65. 

2. Where the appeal is only from an interlocutory order, and not from a 
final judgment, the supreme court will of its own motion dismiss the appeal, 
Id. 

8. A judgment dismissing an appeal for want of a sufficient appeal bond 
is a final disposition of the case by the court rendering it, and can be revised, 
by a superior court having supervisory power over its proceedings, by means 
of an appeal or writ of error. Ewing v. Cohen, 482. 

4. An appeal from the judgment of a justice’s court is triable de novo, 
with no other pleadings than such as are proper in a justic’s court. J. & G, 
N. R’y Co. v. Philips, 590. 

APPEAL BOND. See AppgaL, 3. MANDAMUS, 1. 

1. When a judgment is rendered by a justice of the peace against a 
claimant of property and his securities on the claim bond, and an appeal is 
attempted only by the principal, if the appeal bond describes the case by its 
number and title, date of the judgment, and its amount, the fact that a full 
description of the judgment in every particular is not given, or that the ap- 
peal bond omits to mention the names of the sureties who did not appeal, 
will not afford ground for dismissing the appeal. Hodde v. Susan, 307. 


APPEAL FROM JUSTICES’ COURTS. See Account, 2, 3. APPEAL, 4 
APPELLATE JURISDICTION. See Roaps, 1. 
ARCHIVES. See EVIDENCE, 17. 
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ARGUMENT OF COUNSEL. See PRACTICE IN DistricT Court, 10. 






1. The action of the district court in permitting a defendant’s counsel to 
open and conclude the argument of a cause will not afford ground for re- 
versal, unless the record discloses that the admissions required by rule 81 
were not made and entered properly of record. The presumption will be 
indulged, in the absence of such showing, that the action of the court below 
was correct. Jacobs, Bernheim & Co. v. Hawkins, 1. 


ASSESSMENTS. See STREETS, 


ASSIGNMENT FOR CREDITORS. See FRAUDULENT CONVEYANCES, 7, 8. 





1. Under the statute of April 7, 1883, relating to assignments (Gen. Laws, 
p. 47), no matter what may be the disposition directed by an assignor in re- 
gard to the trust property conveyed by the assignment, the beneficiaries 
under the trust can cause it to be administered for the best interest of all, 
and have it sold either for cash or on acredit. Keller v. Smalley, 512. 

2. The rules applicable to assignments which are not statutory are not 
conclusive when applied to assignments made under the statute. Id. 

8. If the statute regulating assignments for the benefit of creditors should 
be so construed as to entitle each creditor to receive from the assignee such 
part of the entire fund to be distributed as his claim in proportion bears to 
the amount of all the creditors’ claims combined who are entitled under the 
assignment to receive, and this without reference to the claims of creditors 
holding valid liens on a part of the property assigned, its effect would often 
be to impair the obligation of a contract, as against a non-consenting lien 
creditor, which the legislature coule notdo. The thirteenth section of the 
act regulating assignments in this connection discussed and construed. Id. 

4. A creditor holding such valid lien, acquired before the assignment 
made by the debtor for the benefit of creditors, may enforce it, and the 
legislature has not required that the lien creditor shall enforce his lien 
through the assignee. Jd. 

5. An intention to deny to the creditor the right to enforce a valid lien 
through the courts should be clearly expressed, and, when no other adequate 
remedy is provided, it will not be inferred from the fact that the property 
through which the right is to be made valuable has legally passed into the 
hands of an assignee for the benefit of creditors. Jd. 

6. A chattel mortgage under the act of April 22, 1879 (Gen. Laws, 134), is 
not void as between the mortgagor and mortgagee, if not recorded, but is 
void only against purchasers and mortgagees in good faith. Jd. 

7. An assignee under a general assignment for the benefit of creditors is 
not a purchaser within the meaning of such a statute. (Citing Pierson »v, 
Manning, 2 Mich., 454, and other cases found in the opinion.) Jd. 

8. The right to impeach or set aside a mortgage which isfraudulent and 
void, as against the creditors of the mortgagor, does not pass to the 
assignee of the mortgagor, by a voluntary general assignment in trust for 
the benefit of creditors subsequently executed, when unaffected by any 
statute. (Citing Williams v. Winsor, 12 R. L,9; Gibson v. Warden, 14 Wall., 
248, and other cases.) (Stewart v. Platt, 101 U. S., 735, reviewed and fol- 
lowed.) Id. 

9. A mortgage was executed in June, 1884, to secure.a debt by the debtor, 
who, in September, 1884, made an assignment for the benefit of such cred- 
itors as would consent to take under it. There was nothing to show that 
the assignment was contemplated when the mortgage was given, or that 
the mortgagor intended by executing it todelay or defraud other creditors, 
or to give a preference over other creditors, or that the mortgagee believed 
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ASSIGNMENT FOR CREDITORS — continued. 
that such was the purpose of the mortgagor. Held, construing in this con- 
nection the ninth section of the act relating to assignments, that the as- 
signee did not have the same right to attack the mortgage, which was 
unrecorded, as creditors of the assignor holding liens would have. Id. ‘3 

10. A chattel mortgage given on a stock of goods to secure the payment 
of a debt was duly recorded. Under the provisions of the mortgage, the 
mortgagee took possession of the goods. On the same day, but after the 
goods were in the hands of the mortgagee, other creditors attached them as 
goods of the mortgagor. Judgment was rendered below in favor of the 
mortgagee. On appeal it was maintained by the appellee that the act of 
March 24, 1879, was void under section 35, article 3, of the state constitution, 
which provides: ‘‘ That no bill shall contain more than one subject-matter, 
which shall be expressed in its caption,” because in an act relating to the 
assignments of insolvent debtors for the benefit of creditors was included 
a section invalidating all liens on stocks of goods exposed for sale in the 
usual course of trade, etc. Held: 

(1) That the object of the statute was to bring about a general distribution 
of all the assets of an insolvent debtor, not exempt from execution, among 
such of his creditors as would accept under the assignment and release the 
debtor from further liability. 

(2) That in order to accomplish this end it was necessary that no portion 
of the debtor’s estate liable to execution should be concealed for the benefit 
of himself or of any one else colluding with him. 

(3) That to allow an insolvent debtor to protect his stock under a lien and 
to carry on his business subject only to account for the profits to the party 

(] holding the lien, and who would share in the proceeds to the exclusion of 

other creditors, would wholly defeat the design of the statute, which was 

intended as much to bring about assignments of insolvent debtors as to 
procure an equal distribution of the assets after an assignment had been 
made, 

(4) That the subject-matter of the act being assignments for the benefit 
of creditors, provisions in it avoiding all such liens as would allow the 
debtor merchant to remain in possession of his stock and sell it in the 
usual course of trade are.in furtherance of the intention of the act and ger- 
mane to its subject-matter. 

(5) That the seventeenth section of the statute is constitutional and invali- 
dates every lien coming within its provisions; the property subject to the 
lien remaining subject to executions or attachments in favor of creditors 
i just as if no mortgage had been given. Duncan v. Taylor, 645, 

11. The wording of section 17 of the act relative to assignments pro- 

hibits all liens on stocks of goods exposed to sale in the ordinary course of 

trade, whether the liens contemplate replenishing the stock or not. Id, 

12. This case distinguished from First National Bank of Texas v, Loven- 
berg, p. 506, supra. Id. 








ASSIGNMENT OF ERRORS. 

1. Attention again called by the court to the fact that an assignment of 
errors, which complains generally of the court below in overrulihg a motion 
for a new trial, without pointing out any particular error, will not be con- 
sidered. (Following Pearson v. Flanagan, 52 Tex., 266; H. & T. C. R’y Co, 
v. McNamara, 59 Tex., 255; and Railway Co. v. Shafer, 54 Tex., 641.) Hodde 
v. Susan, 307. 


ASSOCIATIONS, See Soctan CLUuBs, 
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ATTACHMENT. See FRAUDULENT CONVEYANCES, 2. GARNISHMENT, 1. Hos- 


BAND.AND WIF®, 3. 

1. In a suit for the trial of the right of property subject to attachment, if 
the attaching creditor sets up the fact that the property levied on was the 
property of his attached debtor, who was insolvent, and who had no other 
property subject to levy, and that he had fraudulently transferred the same 
to claimants, this is a sufficient tender of issue under Revised Statutes, arts. 
4833, 4834. McKinnon v. Reliance L. Co., 30. 

2. In an attachment suit brought by a firm, the individual members of 
which are stated in the petition, it is no objection to the attachment bond, 
that in the body thereof the principals are referred to as the individuals 
composing the partnership, and that the bond is signed by them as a co- 
partnership by signing the firm name. Gray v. Steedman, 95. 

3. Nor is it @ valid objection to such a bond, that on its face it is made 
payable to the individual members of the firm which is sued. In holding 
this the court declines to follow the case of Birdsong v. McLaren, 8 Ga., 
§21. Id. 

4. An affidavit for attachment, attached to and filed with the. petition, 
is not to be construed as would be an affidavit disconnected therefrom and 
filed at a different time, but as being connected with the petition; and if in 
such affidavit the words ‘‘ above entitled cause” be used, they must be con- 
strued as referring to the style of the cause set forth in the petition. Jd. 

5. The obtaining of goods under false pretenses will not warrant an at- 
tachment, unless the seller relied on the false pretenses as true, and parted 
with his property in that belief. One false pretense thus made, when relied 
on, will sustain the attachment. Id. 

6. An affidavit for attachment, to the effect that defendant is about to 
dispose of his property with intent to defraud his creditors, and that he is 
about to convert his property into money for the purpose of placing it be- 
yond the reach of his creditors, is not for that cause defective. Both 
grounds may co-exist without inconsistency. Cleveland v. Boden, 103. 

7. An affidavit for attachment, which by itself might be regarded as de- 
fective for want of certainty as to the amount of the debt. may be rendered 
certain by reference to the allegations of the petition, when consistent there- 
with. Id. 

8. If an attachment be wrongfully sued out upon a ground untrue in fact, 
damages may be recovered though there existed probable cause. Carothers 
v. Mellhenny, 138. 

9. In a legal sense, any unlawful act done wilfully and purposely to the 
injury of another, is, as against that person, malicious. In this sense it 
does not imply malignity or corruption in the proper use of those terms; 
but any improper motive actuating one who sues out a writ of attachment 
renders the act malicious. Id. 

10. In a suit for damages for wrongfully and maliciously suing out an 
attachment, the fact that defendant had, before applying for the writ, heard 
that some other creditor was about to attach the property, constitutes of 
itself no ground of defense. Id. 

11, In a suit for damages, brought by one whose goods had been attached, 
and a portion of which had been sold by the officer who attached, without 
unboxing them, after the writ was levied and before sale, an invoice of the 
goods taken twenty days before the seizure, in connection with the plaint- 
iff’'s testimony as to the value of the stock seized, was proper evidence bear- 
ing upon the issue as to whether they had been improperly sacrificed by the 
seizure and sale. (Stark v. Whitman, 58 Tex., 375; and Houston & T. C. 
R. Co. v. Graves, 50 Tex., 200, followed as to jurisdiction.) Id, 
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ATTACHMENT — continued. 
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12. Article 3202 of the Revised Statutes, which limits, among other things, 
the right of a party to bring an action for malicious prosecution to one 
year after the cause of action shall have accrued, has no application to a 
claim for exemplary damages based on the wrongful suing out of an 
attachment. The term ‘‘ malicious prosecution,” as used in that article, re- 
fers toa criminal proceeding, and not to a prosecution as involved in a civil 
action. Bear Bros. v. Marx, 298. 

13. When an attachment is sued out and levied on the property of 
another, when in truth the ground alleged for its issuance did not exist, 
then the attachment is ‘‘ wrongfully ” sued out, and the defendant is entitled 
‘to recover the actual damage sustained by him, which resulted from the 
levy of the writ. Jd. 

14. Though the grounds alleged for suing out the attachment did not in 
truth exist, but the plaintiff had probable cause to believe that they did exist, 
that fact negatives the evil animus and wrongful purpose which might be 
imputed to the plaintiff, and the defendant can then only recover actual 
damages. (Citing Walcott v. Hendricks, 6 Tex., 420; Culbertson v. Cabeen, 
29 Tex., 255; Harris v. Finberg, 46 Tex., 90; Monroe v. Watson, 17 Tex., 
626, and other cases cited in the opinion.) Jd. 

15. The fact that a judgment has been rendered against one whose 
property is wrongfully attached will not preclude him from recovering 
damages in an independent action brought for that purpose, when no issue 

yas raised in the former suit by plea regarding the wrongful issuance of the 
writ, or claim for damages, Jd. 

16. In a proceeding by attachment upon claims, part of which are due 
and part not due, it is not necessary that the affidavit should show, in terms, 
how much of the debt was due and how much not due, when the petition 
and affidavit, which refer to each other, contain the requisite data for mak- 
ing certain that fact by calculation. (This case distinguished from Cox vw, 
Reinhardt, 41 Tex., 591; Seligson v. Hobby, 51 Tex., 147; and Evans ». 
Tucker, 59 Tex., 249.) Wallis v. Mooring, 340. 

17. The failure of the sheriff to state in his return on the writ that the 
property levied on was the property of the defendant in attachment affords 
no ground for quashing the attachment. (5 Rand. (Va.) Rep., 596; 2 Kansas, 
340; 13 Ohio, 209; and Meuley v. Zeigler, 23 Tex., 90, discussed and re- 
viewed.) Id. 

18. Jurisdiction over attachment proceedings is part of the general juris- 
diction conferred on the courts in which they are cognizable, and the same 
presumption will be indulged in favor of that jurisdiction as in other cases, 
and the same intendments in favor of the officer executing the writ of at- 
tachment. Id, 

19. The fact that a writ of attachment is not filed in court until after the 
return day will afford no ground for quashing the attachment. Id, 

20. If the ground on which a writ of attachment is sued out did not in 
fact exist, the attachment must be regarded as wrongful, no matter how 
honestly the party making the affidavit for the writ may have believed in 
the truth of his affidavit. Christian v. Seeligson, 405. 

21. A voluntary written obligation executed by a purchaser from the 
tenant, on a consideration moving from the tenant and not from the land- 
lord, whereby the obligor binds himseif to pay for the tenant the rent, does 
not operate a release of the landiord’s lien, the enforcement of which is 
sought against goods purchased, not in the ordinary course of business, and 
found and seized for rent on the premises. Nor in such a case can the land- 
lord who has seized the goods be compelled by other attaching creditors, 
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ATTACHMENT — continued. 
who attack the purchase of the goods as fraudulent, to resort first to the vol- 
untary promise of the purchasers to pay rent, before seeking satisfaction out 
of the goods themselves, seized under distress warrant. (Cannon v. Kreipe, 
14 Kans., 326; Calloway v. The Bank, 54 Ga., 573; Denham v. Williams, 39 
Ga., 312; Jervis v. Smith, 7 Abb. Pr. (N. S.), 221, cited and approved.) Block 
v. Latham, 414. 

22. Suit was brought to recover damages against an officer who had 
seized goods under an attachment, and the same goods were held by the 
same officer under distress warrant, levied for rent due for the store-house, 
in which the goods were exposed for sale, and where they were seized, and 
the amount and justness of which was admitted. Held: 

(1) The amount for which the distress warrant was levied was a defense 
for the officer pro tanto, which amount should have been deducted from the 
amount of damages, if any, found. 

(2) When the pleadings were sufficient to maintain such defense, in the 
absence of special demurrer or of instructions asked upon the point, the 
failure of the court to give them is not such an error as will requirea 
reversal. Block v. Sweency, 419. 

28. In a suit brought to recover damages for goods seized under attach- 
ment, and sold practically at retail some time afterwards, the court instructed 
the jury as follows: ‘If you find for the plaintiffs, find for them the fair 
and reasonable market value of the goods at the time and place of seizure, 
and eight per cent. thereon from the time of this date; such valuation, of 

i course, not to be less than the price for which said goods were actually sold; 

and the amount you may so find is actual damages.” Held: 

(1) The instruction, in so far as it directed the jury to find as actual dam- 
ages a sum not less than the sum the goods actually sold for, was erroneous, 
and under the facts misleading. 

(2) That if the stock was sold by the sheriff in original packages, or in 
such manner as to bring the greatest price, the sum realized at such sale 
would be a fact to be considered with other facts in estimating the damage, 
but would not establish the real value of the goods sold at the time of seiz- 
ure. The value at that time would form the measure of damages based on 
value. Id. 

24. The statute makes no provision for the replevy of the proceeds of 
property sold under attachment, but contemplates that it shall remain in 
custody of the clerk of the court subject to the court’s order. Gallagher 
v. Goldfrank, 473. 


ATTACHMENT BOND. See ATTACHMENT, 2, 3. 
AUTHENTICATION. See EvIDENCE, 17. 
BAILMENT. See NEGLIGENCE, 6. 


BANKS. 

1. The rule that a bank paying a forged check, which on its face appears to 
have been drawn by one of its customers, will not be heard to assert a mis- 
take as to the signature when the check is forged, is applicable only to 
cases where the party who received the money on the check has in no way 
contributed to the consummation of the fraud, or to the mistake of fact 
under which the payment was made. Rouvant v. San Antonio Bank, 610. 

2. A forged check was presented by a merchant in good standing to his 
banker, payable to the order of the merchant, which being indorsed by him 
was paid. The merchant had once before received a check signed by the 

same party, but with a different name; this fact he did not communicate to 

































































































BANKS — continued. 
the officers of the bank. As soon as the party in whose name the forged 
check was drawn examined his bank statement (which was more than a 
month after the payment), he notified the merchant who received the pay- 
ment. In a suit between the bank, the merchant, and the party whose name 
was forged, held: 

(1) The payee was guilty of negligence in not communicating to the bank 
before payment the suspicious circumstances under which he received the 
draft. 

(2) That a judgment in favor of the party whose name was forged against 
the bank for the amount of the check (his money having been used by the 
bank in paying it), and a judgment in favor of the bank over against the 
merchant who presented the forged check for a like amount, was proper. 
Id, 

BILL OF EXCEPTIONS. 

1, When the matter contained in the answer of a witness is admissible on 
some issue presented by the pleading, though the manner of answering 
might be subject to objection, as where the witness substitutes opinion for 
facts, the supreme court will not for that cause reverse the judgment, when 
the bill of exceptions fails to indicate the objection to either question or an- 
swer. H., E. & W. Tex. R’y Co. v. Adams, 200. 

2. A paper filed as a bill of exceptions in a cause, not signed by the 
judge, but by three citizens, eight days after the trial (the judge having 
refused to sign), which fails to show that those who signed it were present ‘ 
at the trial, or that their certificate was given at the time when the occur- ae 
rence to which it related transpired, will not be regarded on appeal. Heid- 
enheimer v. Thomas, 287. 

8. A bill of exceptions to the exclusion of evidence should show what 
the objection was to the evidence; when this is not done, every presumption 
will be indulged in favor of the correctness of the ruling excluding it. G., 
H. & S. A, R’y Co. v. Gage, 568. 

4. Though the judgment sought to be reversed may show that a contin- 
uance was applied for, which was overruled, and exceptions to the action of 
the court taken, if there be no bill of exceptions in the record showing the 
action of the court and the circumstances attending the overruling of the 
application for continuance, the ruling will not be revised on appeal. Phil- 
ipowski v. Spencer, 604. . 

5. No bill of exceptions need be taken to a charge of the court, in order to 
secure the action of the supreme court thereon, regarding any errors it may 
contain. W. U. Tel. Co. v. Edsall, 668. 

6. The refusal of a district judge to sign a bill of exceptions, which it is 
apparent could not have affected the result in the supreme court, will afford 
no ground for reversal. Belo v. Wren, 686. 


BILL OF EXCHANGE. See NEGOTIABLE PAPER, 3. 


BILL OF PARTICULARS. 

1. The object of a bill of particulars being to inform the opposite party of 
the nature of the claim against him, if the items of averment are set forth 
with sufficient certainty to attain this object such bill of particulars is suffi- 
cient ; and ‘especially is this the case when the exception taken to it points 
out no item which is not stated with sufficient particularity. Gonzales v. 
Chartier, 36. 


BILLS AND NOTES. See INDORSEMENT, 1. NEGOTIABLE PAPER, 


BONDS. See InsuncTion, 5. TRIAL OF RIGHT OF PROPERTY, 2. 
VoL, LXIII— 47 
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BOUNDARIES. See SEA SHORE, 1-3. 

1. While the true owner is chargeable with knowledge of the boundarieg 
of his land, he cannot be affected with notice that an adjoining proprietor 
has encroached by his fence a few feet over the line for the purpose of ac- 
quiring six hundred and forty acres of his land under the ten years’ statute, 
Bracken v. Jones, 184. 

2. The rule is different where the party who sets up limitation entered 
under a recorded deed, which on its face discloses a conflict and assumes to 
convey title to the land occupied. In such case the true owner, whose land 
is held adversely, is notified of the adverse claim. Id. 

3. A decree of a court of competent jurisdiction purported by its terms to 
establish a lost deed, through which the plaintiff claimed title to land, which 
the same decree declared him to be the owner of, but which was not de- 
scribed except by reference to the description contained in the lost deed to 
his vendor. That description identified with certainty the first line, de- 
scribed the third line while calling for the second, and described the fourth 
line which closed the survey. Held, that the description was. sufficient, 
Broxson v. McDougal, 193. 

4. See opinion for facts which did not render a description of land con- 
tained in a decree of court void for uncertainty. Jd. 


BRIEFS. 

1. Briefs of counsel printed with atype-writing machine, when over eight 
pages long, will not be considered by the court as a compliance with the 
rules regulating briefs of counsel; nor will they if less than eight pages, 
unless the type-writing is clear and legible. Nat. Bank of Texas v. Loven- 
berg, 506. 


BUFFALO BAYOU SHIP CHANNEL. 

1. The Buffalo Bayou Ship Channel, or cut across Morgan’s Point, owned 
and controlled by the Buffalo Bayou Ship Channel Company, is a public 
highway for the passage of vessels, subject to the right of the company to 
collect tolls. The character of that channel being such as to require the 
agency of tugs to carry vessels "through it, any wrongful refusal of the 
company to permit a tug engaged in the effort to carry a vessel laden 
with merchandise through said channel, whereby damage results to the 
owner of vessel and cargo, is such a proximate cause of the damage as to en- 
able such owner of the vessel and cargo to maintain an activn against the 
company. Buffalo B. S. C. Co. v. Milby, 492. 

2. When the natural and proximate result of the wrongful refusal of the 
company to permit a tug to pass through its cut or channel, in order to get 
access to and to tow a vessel up to and through said channel, is to cause the 
detention of the loaded vessel and compel the discharge of her freight by 
lighters, whereby damage results, such damage may be recovered from 
the company. Id. 

3. This case distinguished from Denny v. N. Y. C. R. R. Co., 13 Gray, 
481; and Daniels v. Ballantine, 23 Ohio St., 532. Id. 

4. No obligation rested upon the owner of the vessel and cargo to pay a 
past indebtedness from the owner of the tug to the company, payment of 
which was demanded by the company as the condition on which the tug 
would be permitted to pull the vessel through the channel. Jd. 


BURDEN OF PROOF. See Community PROPERTY, 1. EVIDENCE, 26. JupDG- 
MENT, 5. NEGLIGENCE, 11-13. VENDOR’s LIEN, 5. 


CANCELLATION. See Fraup, 3. INsANg, 3. 
CARRIERS. See ComMMON CARRIERS. TELEGRAPH COMPANIES, 
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CASES APPROVED. See Divorce, 2. Fire INSURANCE, 2. JUDGMENT, 2, 


1. The doctrine announced in a former appeal of this case reaffirmed, H, 
& T. C. Ry Co. v. Poole, 246. 


CASES CITED. See ASSIGNMENT FOR CREDITORS, 7, 8. ATTACHMENT, 14, 
CuHarGE, 6. DaAMAGEs, 4. EXECUTION, 2, 4, 5. Fire InsurANCE, 4. IN- 
JUNCTION, 1. INNOCENT PURCHASER, 2. INSANE, 1. JUDGMENT, 2. JURIS- 
DICTION, 4. LANDLORD AND TENANT, 5. LIBEL, 11. NEGLIGENCE, 4, 13, 
NEGOTIABLE PAPER, 2-4, PRACTICE IN SUPREME CouRT, 2. RAILROADS, 6. 

- Sea SHORE, 1. SERVICE OF PROCESS, 3. STATUTE OF FRAUDS, 1-3. 


CASES DISTINGUISHED. See ATTACHMENT, 16. BurraLo Bayou SHIP 
CHANNEL, 3. JUDGMENT, 22. MORTGAGE, 11. 





CASES FOLLOWED. See ALIENAGE, 1. DamaGes, 8, 12, 19, 20. Drep, 1. 
DEED OF TRUST, 2. ELgecTions, 1, 9. Fire INsuRANCE, 5. PARTIEs, 5. 
PRACTICE IN District Court, 17. STATUTES, 3, 4. STREETS, 8, 10. TELE- 
GRAPH COMPANIES, 1, 2. VENDOR'S LIEN, 1. 
f 1. Connolly v. Hammond, 51 Tex., 635, followed. Hammond vy. Con- 
nolly, 62. 
CASES REVIEWED. See ATTACHMENT, 17. DEED, 8. Fire INSURANCE, 2, 
HUSBAND AND WIFE, 5, 7. 
CATHOLIC CHURCH. 

1. A deed of conveyance was made to a Catholic bishop, conveying land 
for the purpose of securing a church building; the conveyance was to him 
for that use ‘and his successors and his and their assigns,” for the purpose 
of ‘“‘erecting thereon a Roman Catholic church and other buildings per- 
taining thereto, or to be exchanged therefor or used in the purchase of other 
property in the town,” ete. Held: 

(1) The right was vested in the bishop to exchange the land for other 

4 property in the town, without regard to the consent of other Catholics re- 
‘ siding in the town. 

(2) Having built a church on part of the land, the right existed in the 
bishop to sell the part not occupied to discharge a debt incurred in the erec- 


tion of the church; the part not sold being suflicient for church purposes. 
Blane v. Alsbury, 489. 


CATTLE-GUARDS. See Damaaes, 10, 12, 18. 
CAUSE OF ACTION. See VENUE, 1. 


: CHARGE OF COURT. See Damaaes, 31, 32. DEED, 4. Evipencr, 14, 23. 
NEGLIGENCE, 6. PRACTICE IN DistRIcT Court, 9. 

1. In an action for damages against a railway company, brought by the 
father, for injury done his littie son, by the company’s negligence, in 
leaving unfastened a turn-table, and the child, in playing on it, was 
hurt, there was evidence tending to show that the table was well fas- 
tened; that it could not have been unfastened by a child of tender age, 
and that it was unfastened by those old enough to be responsible for their 
negligence. Held, that a charge of the court was proper and sufficient to 
the effect that, if the evidence showed that defendant's employees had 
fastened the turn-table, so that a bey of the age and strength of the child 
injured could not have removed it from its fastenings, or put it in motion, 
and that the turn-table had beer moved and put in motion by other persons, 
and that the child was injured in consequence of the neglect of such third 
persons, then the negligence of the railway company, if any, would not be 
the proximate cause of the injury, and the jury should find for the de- 
fendant. - G., C. & S. F. Ry Co. v. Evansich, 54. 
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CHARGE OF COURT—continued. 


2. A charge of the court as to the legal liability of the railway company 
to keep its turn-tables locked, as considered in the case of G., C. & 8. F, 
R’y Co. v. Evansich, 61 Tex., 5, cited and approved. Jd. 

3. The better practice is to make a charge to the jury complete, in and of 
itself, instead of instructing them to predicate their verdict on facts pleaded, 
in such way as to require the jury to refer to the pleadings to understand the 
instructions. 7. &P. R’y Co. v. Tankersley, 57. 

4, The court was asked to charge a jury on the question of jurisdiction 
as follows: ‘‘ The defendant has pleaded that this court has no jurisdiction 
of the subject-matter, and wants the jury to say how much is really in con- 
troversy inthissuit. . . . Then what is the real amount in controversy.” 
Heid, that a refusal to give the charge was proper; for the jury might 
probably have thought that the ‘real amount in controversy” was only 
such sum as they thought, under all the evidence, the plaintiff ought to 
have recovered. Dwyer v. Bassett, 274. 

5. A charge of the court to the effect that, although a witness is neither 
discredited nor contradicted, the jury may discredit him on account of 
attendant circumstances, is error, being a charge on the weight of evidence, 
(See opinion for the full charge criticised, with other objections to the lan- 
guage used therein noted.) Jd. 

6. In testing the correctness of a charge of the court, it must not be re- 
garded as an abstract proposition, but must be considered in connection 
with the issue and the evidence. (Citing Norvell v. Oury, 13 Tex., 31, and 
Wintz v. Morrison, 17 Tex., 372.) Rosenthal v. Middlebrook, 333. 

7. See opinion for a charge asked in a suit involving the question of a 
fraudulent conveyance of property, in which the court was asked to state 
what acts would constitute a hindering, delaying and defrauding of credit- 
ors, the refusal to give which was held not to be error. Id. 

8. When a charge asked embraces, among other things proper to be 
given, an erroneous proposition, or when, from the terms in which that 
which would otherwise be proper is stated, it is improper to give, the judge 
may refuse to give it; it is not the duty of the judge to separate good from 
bad propositions when thus erroneously blended, and give those not objec- 
tionable. Jd. 

9. In a suit for damages, which could only be recovered by showing that 
a defendant railway company was liable on account of the negligence of one 
of its employees, a charge of the court which directed the jury to inquire 
whether such negligence existed, when there was no evidence tending to 
show its existence, was error, and calculated to mislead. G., H. & S. A. R’y 
Co. v. Faber, 344. 

10. See opinion for a charge of court held erroneous. Texas & N. O. R'y 
Co, v. Crowder, 502. 

11, When, from a failure of the court to give written instructions to the 
jury, other than such as counsel submitted, it appeared that the case re- 
quired a charge to be given by the court, and that the jury had probably 
been misled as to their duty for the want of it, the case was reversed. J. 
& G. N. Ry Co. v. Philips, 590. 

12. When, in a suit to recover damages, evidence proper to be considered 
under the prayer for exemplary damages was introduced, without objec- 
tion, and afterwards the court charged the jury, excluding from their con- 
sideration the question of exemplary damages, the failure of the court of 
its own accord to instruct the jury not to consider the evidence thus ad- 
mitted is not ground for reversal. Brown v. Bacon, 595. 

13. A charge of the court which makes evidence that goods were bought 
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CHARGE OF COURT — continued. 
in the name of a particular person, and the bills of lading made out in 
his name, full proof of possession as well as ownership, although in fact all 
other things usually surrounding ownership and actual or constructive pos- 
session were wanting, was error. Wéillis v. Hudson, 678. 

14. An objection that the trial court did not direct the jury to separate the 
actual from the exemplary damages, in their verdict, comes too late when not 
raised until after appeal. The point should have been made in the court 
below by asking an instruction covering it. Belo v. Wren, 686, 

CHATTEL MORTGAGE. See MorrGaae, 4-6, 8-11, 

CHURCHES. See CATHOLIC CHURCH. 

CIRCUMSTANTIAL EVIDENCE. See EvipEnce, 29. 


CITATION. See Practice In District Court, 14. SERVICE OF PROCESS. 

1. When process is issued in the name of the state, with the name of a 
county added, the name of the county may be treated as surplusage, which 
does not vitiate the writ, and may be stricken out by amendment. Biesen- 
bach v. Key, 79. 

2. A citation issued in proceedings by distress warrant, by a justice of the 
peace, and returnable to another court, constitutes an exception to the gen- 
eral rule requiring citations to state the number of the case in which they 
issued. Id. 

3. A citation from the county court is sufficient under article 1810, Re- 
vised Statutes, if it advises the party to whom it is directed of the nature of 
the proceeding against him. It is not required that it shall state fully the 
grounds on which relief is sought. Perkins v. Wood, 396. 

CITIES. See GALVESTON. MUNICIPAL CORPORATIONS. STREETS. 
CLAIMANT’S BOND. See InJuNcTION, 6. TRIAL OF RIGHT OF PROPERTY, 2. 
CLAIMS. See EstaTes oF DECEDENTS, 3. 

CLOUD ON TITLE. See Lacugs, 1. 

CLUBS. See SoctaL CLUBs. 


COLLATERAL ATTACK, See Estates oF DECEDENTsS, 1, 2, 5. JUDGMENTS, 
8-10, 


COLLATERAL SECURITY. See LANDLORD AND TENANT, 4. 
COMMISSIONERS’ COURT. See Roaps, 1. 


COMMON CARRIER. See NEGLIGENCE, 5, 6 RAILRoaps, 8,9. TELEGRAPH 
COMPANIES. 

1. Consignees of cotton required the facts connected with the condition 
in which cotton was received, with the extent of damage thereto, if any, 
and other details connected with its receipt, to be reduced to writing by 
their yard clerk and returned into their office, where they were copied in a 
book for permanent preservation and reference. In a suit against a carrier 
for damages, alleged to have been sustained in injury to cotton delivered to 
the carrier to be transported to the consignee, held: 

(1) That it was not necessary to call the clerk who recorded the items in 
the book to prove that he had correctly recorded them as they were trans- 
mitted to him by the yard clerk. 

(2) It was admissible if a witness, who knew generally the facts entered 
in the book of his own knowledge, could, after inspecting it, have his mem- 
ory refreshed as to the entries therein and testify to their correctness, 

I. & G. N. Ry Co. v. Blanton, 109. 
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COMMON CARRIER — continued. 

2. When a carrier who receipts for cotton states in the receipt that it was 
not in bad order, and it is delivered to the consignee in a damaged condi- 
tion, it must be presumed that the cotton suffered the injury while under 
the control of the carrier. In such case there is no requirement that the 
owner should prove by evidence aliunde that the cotton was not damaged 
when the consignee received it. Jd. 

8. Suit was brought under section 3 of the act of May 6, 1882 (General Laws, 
p. 35), to recover damages for the detention of goods after tender of pay- 
ment of the sum due, as shown by the bill of lading, for their transporta- 
tion. Judgment was given for the plaintiff, and the case brought to this 
court by writ of error, The appellants assigned for error the overruling the 
following special demurrers: ‘‘1. Because in truth and in fact it appears 
upon its face to be a statute to prevent and punish a criminal offense by the 
forms of civil procedure, and so deprives the defendant of the guaranties 
thrown around it, in common with all other citizens, by the constitution of 
the state. 2. Because it takes the property of one citizen and gives it to 
another without due process of thelaw of theland. 38. Because the plaint- 
iff's claim is for a fine, forfeiture or penalty, and fines, forfeitures or penal- 
ties are specially appropriated to special use, to wit, for laying out and 
working public roads, and cannot be appropriated toindividual use. 4. Be- 
cause it does not appear in and by their petition that they are or were in 
any manner injured or damaged by the detention of their goods.” Held: 

(1) That article 10, section 12, giving the legislature power to pass laws 
necessary to correct any abuse by railways, and to enforce them by penal- 
ties, left it to the legislature’s discretion to determine what acts of railways 
were abuses, and what penalties were necessary to correct them. 

(2) That it was left to the legislature’s discretion to decide whether the 
abuse to be corrected should be declared a crime and punished as such, or 
whether a civil injury, and be corrected by a civil action given by statute to 
the person whose rights had been violated, and allowing him to recover a 
fixed sum as a penalty, or as exemplary damages, far in excess of the actual 
damages suffered. 

(3) The fact that a statute gives a right to recover damages in excess of 
the sum that might be recovered in a court of law in the ordinary adiminis- 
tration of justice does not invalidate the statute; but the excess is exem- 
plary damages. 

(4) That article 15, section 26, of the constitution provides for the recovery 
of exemplary damages, though the act on which the action is based may con- 
stitute a crime of high degree. 

(5) That similar acts to the one under consideration have been declared 
reniedial. 

(6) That independent of statute, a person would have a right of action 
against a railway that unnecessarily refused to deliver goods after tender of 
the freight due as shown by the bill of lading, and nominal damages might 
be recovered without proof of aetual damages; but that contracting under 
the statute they would be held liable, in case of failure to comply with its 
terms, in a sum to be ascertained as provided by it, as if the statute had 
been made a part of the contract. 

(7) That when nothing is found in the constitution.which either by ex- 
press terms or by fair implication restrains the legislature, it may, to correct 
an abuse that might be punished asa crime, direct that it shall be corrected 
by a fixed sum recovered by an action quasi penal, brought by him whose 
rights have been injured; and it was in the light of similar legislation that 
the present constitution was adopted. 
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COMMON CARRIER — continued. 


(8) That to declare an act unconstitutional, it is not sufficient that it should 
seem impolitic or contrary to right in the abstract, but it must be contrary 
to the spirit and the letter of the constitution, and he that asserts it must be 
able to point out wherein the constitution has been infracted, 

(9) Article 16, section 24, of the constitution refers only to fines imposed 
as penalties for crimes, and such as arise from forfeited bail bonds, etc., and 
does not include such as are allowed by statutes to be recovered by citizens 
for injuries done to their rights. H. & T. C. R’'y Co. v. Harry, 256. 

4, By articles 2226 and 2227, Revised Statutes, a duty is imposed on rail- 
way companies to furnish sufficient transportation to carry ali property 
offered, though when the carrier, from an unexpected and unprecedented 
press of business, is unable to do so, this, in general, will furnish a legal ex- 
cuse for refusing to accept freight. H. & T. C. R’y Co. v. Smith, 322. 

5. Railway companies derive their charter rights from the state, and owe 
an equal duty to every citizen, and they cannot exercise their charter rights 
in such manner as to benefit one individual, town or community, to the 
detriment of another. Jd. 

6. Railway companies must take and transport property in the order in 
which it is offered, and they cannot exercise partiality in accepting the 
property tendered by some, and rejecting that offered by other persons. If 
this rule is violated the company is liable for all damages resulting there- 
from. Id. 

7. When the company wrongfully refuses to take produce offered for ship- 
ment, it is the duty of the owner to take care of and protect his property 
while delayed, and for the expense thus incurred the company is liable. It 
is also liable for the loss occasioned by delay in getting the produce to its 
market place of destination, to be estimated by ascertaining its price there, 
when it should have arrived, had it been taken when offered, and its price 
at the time when it did arrive. Id. 

8. The Revised Statutes of Texas (art. 278) provide that “ railroad com- 
panies and other common carriers of goods, wares and merchandise for 
hire, within the state, on land, or in boats and vessels on the waters 
entirely within this state, shall not limit or restrict their liability, as it 
exists at common law, by any general or special notice, or by inserting 
exceptions in the bill of lading, or memorandum given on the receipt of 
the goods for transportation, or in any other manner whatever, and no 
special agreement made in contravention of the foregoing provisions of 
this article shall be valid.” A railway company in Texas executed a bill 
of lading for cotton, which the company, as a common carrier, undertook 
to deliver at Havre, France, and afterwards on the same day the cotton 
was insured by the shipper. It was stipulated in the bill of lading, that, 
in case the cotton was destroyed, the carrier liable for the loss should 
have the full benefit of any insurance effected upon or on account of it, 
The cotton was destroyed by fire in transitu; the amount of the policy was 
paid by the insurance company to the owner, who transferred his claim 
against the railway company to the insurance company, which sued the 
railway company. Held: 

(1) Since fhe certificate of insurance described the cotton as having been 
already shipped, the insurance company was chargeable with notice of the 
reservation contained in the bill of lading, to the effect that, if loss occurred 
while the cotton was in charge of the railroad company, and that loss 
was satisfied by it, the railroad company should be entitled to the insurance 
money due on the cotton. 

(2) The insurance company had no rights against the railroad company 
when the bill of lading was signed and the reservation made, and the rail- 
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COMMON CARRIER — continued. 
road company had every right which the reservation could confer when the 
insurance was effected. 

(3) If the carrier had desired, it could have insured the goods to the ex- 
tent of their full value. (Following Van Natta v. Insurance Co., 2 Sandf,, 
490. ) 

(4) Since the right of the carrier exists to make a direct contract of insur- 
ance, the right follows, to stipulate for the insurance effected by the shipper, 

(5) The fact that a carrier may have the right to reimburse himself froma 
third party for losses under the bill of lading will afford no defense to an 
action against him by the shipper. He must first pay and may then sue on 
his policy. 

(6) The right of the insurance company to enforce repayment against the 
carrier for the loss, if it existed at all, was the right to be subrogated to the 
right of the shipper, but that right could not be enforced, for both the ship- 
per and the carrier had contracted in effect that it should not exist. 

(7) The railroad company had the right to make the reservation as to the 
insurance money, in the bill of lading. 

(8) The insurance company could not recover from the railroad company 
the amount paid on the policy. B. & F. M. Ins. Co. v. G., C.& SF. Ry 
Co., 475. 


COMMON LAW. See LIBEL, 9. 


COMMUNITY PROPERTY. See HvusBaNpD AND WIFE, 4, 6. SEPARATE PROpP- 
ERTY, 1, 2, 6. 

1. In a suit for land against heirs claiming it as inherited from their 
deceased mother, it was shown that the land was community property at 
the date of the mother’s death, and that the father died nearly two years 
afterwards. No debts were shown to have existed against the community 
estate at the date of the father’s death. The plaintiffs claimed under an 
executor’s sale made to pay debts against the deceased father’s estate, 
Held: 

(1) That while the presumption might be indulged that the debts for 
which the iand was sold were community debts, if the death of husband 
and wife occurred near the same time, no such presumption will be indulged 
after so great a period, but the burthen of proving it would be on the plaint- 
iff. 

(2) Especially will no such presumption be indulged when the parties 
against whom the presumption is sought were shown to have been econom- 
ical and prompt in paying debts, and the debts were shown to have existed 
for a long period of time. 

(3) In the absence of evidence to establish the fact that the land was sold 
to pay community debts, the executor’s deed conveyed but a half interest 
in the land. Moody v. Butler, 210. 

2. An heir inheriting from the community estate of the father as well 
as from that of the mother interests in the same land, who quitclaims by 
deed all his interest in the land as heir of his father, conveys no interest to 
the purchaser in the estate inherited from his mother, Jd. 

3. Merchandise which was not acquired by the wife, either by gift, devise 
or descent, nor by the exchange of property thus acquired, nor by money de- 
rived through the sale of property thus acquired, but which was purchased by 
the wife with money borrowed upon the faith of her separate property as 
security, is not the separate property ci the wife, but the community prop- 
erty of the husband and wife. The transaction is not equivalent to an 
exchange of the wife’s separate property for the merchandise. Heiden- 
heimer v. McKeen, 229, 
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COMPENSATORY DAMAGES. See Damages, 4. 


COMPOSITION AGREEMENT. 

1. When a composition agreement has been made between a debtor 
and all his creditors, to pay them each in discharge of his debt a specified 
per centum of the amount owing, in a designated time, and there is a secret 
agreement between the debtor and one of the creditors that the debtor shall 
execute his note for the unpaid balance of his original debt, and such note 
is executed,— its payment cannot be enforced, for it is tainted with the fraud 
of the secret agreement. Willis v. Morris, 458, 

COMPROMISE. See DamaGgEs, 27. Fraup, 3. 
CONDITIONAL SALE. See HomestTeap, 11. 


CONFESSION OF JUDGMENT. 

1, A promissory note, in addition to the usual stipulations contained in such 
instruments, contained a clause authorizing any attorney to appear for the 
maker in ‘‘any competent court, at any time,” and confess judgment in 
favor of the owner or holder of the note, ‘‘ waiving service of citation and 
copy of petition, and agreeing that execution may issue at once on the judg- 
ment.” An attorney of record filed a petition against the maker, alleging 
the loss of the note, and on the same day waived a copy of the petition for 
defendant, and service thereof, confessed judgment, and agreed that execu- 
tion might at once issue. Held, error; and that the authority claimed by 
the attorney did not extend to authorizing him, in an ex parte proceeding, to 
substitute or establish the lost instrument. Strasburger v. Heidenheimer, 5. 

2. An agreement which provides that a judgment may be confessed by 
any attorney selected by the creditor is not for that reason void, if the 
agreement was voluntarily made by the creditor. Mikeska v. Blum, 44, 


CONFIRMATION, See EXECUTORS AND ADMINISTRATORS, 2. 


CONFUSION OF GOODS. 

1, The doctrine of confusion of chattels is extended no further than neces- 
sity requires; there must be a wilful or wrongful intention to invade the 
rights of another to authorize the consequences of forfeiture resulting from 
a confusion of goods owned by two persons. Brown v. Bacon, 595, 

2. One having control of an execution against the husband, and desiring 
to subject goods of the husband, subject to levy, in a house containing other 
goods not subject, which are the separate property of the wife, and being 
unable to discriminate, may levy on the interest of the husband, in analogy 
to the remedy given under execution against a member of a copartnership 
for his individual debt, and the mode of proceeding indicated in Rogers v. 
Nichols, 20 Tex., 719-724. Id. 

CONSEQUENTIAL DAMAGES, See Damages, 28. 
CONSIDERATION. See NEGOTIABLE PAPER, 5. 


CONSTITUTIONAL LAW. See AssIGNMENT FOR CREDITORS, 10. COMMON 
CARRIERS, 3. Roaps, 1. SocraL CLuss, 5. STREETS, 5-7, 9. TAXATION, 
1, 7. 

1. When ‘parties form voluntary associations for social or literary pur- 
poses, and adopt rules by which to regulate their conduct and measure their 
rights, such rules must govern, and the bill of rights cannot be looked to for 
the purpose of nullifying their voluntary compact. Manning v. San An- 
tonio Club, 166. 

2. When nothing is found in the constitution which either by express 
terms or by fair implication restrains the legislature, it may, to correct an 
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CONSTITUTIONAL LAW — continued. 
abuse that might be punished as a crime, direct that it shall be corrected by 
a fixed sum recovered by an action quasi penal, brought by him whose rights 
have been injured; and it was in the light of similar legislation that the 
present constitution was adopted. H.& 7. C. Ry Co. v. Harry, 256. 

8. To declare an act unconstitutional, it is not sufficient that it should 
seem impolitic or contrary to right in the abstract, but it must be contrary 
to the spirit ana the letter of the constitution, and he that asserts it must be 
able to point out wherein the constitution has been infracted. Jd. 

4, Article 16, section 24, of the constitution refers only to fines imposed 
as penalties for crimes, and such as arise from forfeited bail bonds, ete., and 
does not include such as are allowed by statutes to be recovered by citizens 
for injuries done to their rights, Jd. 

5. The delicate duty of deciding an act of the legislature to be in violation 
of the constitution should be exercised only when the act to be construed is 
clearly unconstitutional. Adams v. Fisher, 651. 

CONSTRUCTION. See JUDGMENT, 2. STATUTES. 

CONSTRUCTIVE NOTICE. See Evipencg, 2. INNocENT PURCHASER, 1-4, 
CONSTRUCTIVE TRUST. See Trusts, 2. 

CONTESTED ELECTION. See ELections, 1-11. 

CONTESTING WILL. See EXECUTORS AND ADMINISTRATORS, 3. 
CONTINUANCE. 

1. To grant a continuance of a cause, because during the progress of the 
trial evidence was excluded, without which the party could not maintain 
his suit, the exclusion of which was required by the well settled law of 
evidence, would be in violation of established practice. Nor under such 
circumstances should the party obtain a new trial on the ground of sur- 
prise. Read v. Allen, 154. 

2. Service on defendant was made February 24, 1883, and the cause 
was tried April 6, 1883. The defendant sought a continuance for the ab- 
sence of the testimony of one of its agents. In the application for con- 
tinuance it was stated that, a few days after service on the local agent, 
and before the principal officers of the company knew of such service, 
the agent whose testimony was desired went to California on important 
business for the company, where he was detained several weeks, and on 
his return went immediately to Mexico, where he still was, and that there 
was no time, before his departure for California, nor after his return and 
before his leaving for Mexico, to take his deposition, and that no diligence 
would have procured his evidence. Held, that the witness being in the em- 
ploy of the party seeking a continuance, and it electing to keep him other- 
wise employed than in answering depositions, his employer could not delay 
a case for the absence of his testimony, and the application for continuance 
was properly overruled. G., H. & S. A. R’y Co. v. Gage, 55%. 

8. An application for continuance, which discloses that the applicant 
knew the town and state where the witness resided, but did not know the 
county in which the town was located until the day of filing the applica- 
tion, and that he could not then procure his testimony, was properly disre- 
garded by the court. Id. 

4, Though the judgment sought to be reversed may. show that a continu- 
ance was applied for, which was overruled, and exceptions to the action of 
the court taken, if there be no bill of exceptions in the record showing the 
action of the court and the circumstances attending the overruling of the 
application for continuance, the ruling will not be revised on appeal. Phil- 

ipowski v. Spencer, 604. 
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CONTRACTS. See DAamaGegs, 6, 24-28. Execution, 2, 3. STaTUTE OF FRAUDS, 
1, 2. 

1. A contract made between the sender and telegraph company contained 
the provision that ‘ the company will not be liable for damages in any case 
where the claim is not presented in writing within sixty days after sending 
the message.” Held, that an agreement of this character violates no rule 
based on public policy, being reasonable and obligatory. (Following Young 
v. Tel. Co., 65 N. Y., 163; Tel. Co. v. Pells & Roy, 2 Tex. L. Rev., 247, and 
other cases.) Western Union Tel. Co. v. Rains, 27. 

2. As between parties to a contract, an agreement by which an obligation 
entered into by one of them is to mature at an earlier day than by the terms 
of the original contract was agreed upon, is binding. Mikeska v. Blum, 44. 

8. An agreement which provides that a judgment may be confessed by 
any attorney selected by the creditor is not for that reason void, if the agree- 
ment was voluntarily made by the creditor. Jd. 

4, The measure of damages for a failure to deliver in accordance with 
the contract specific articles is the difference between the contract price and 
their value at the time and place when they should have been delivered. 
Proof of value at any other time is inadmissible. Ullman v. Babcock, 68, 

5. In a written contract between a wholesale house and a customer for the 
purchase of specific articles, the following lanzuage occurred descriptive of 
the thing bought: ‘* 15 bbls. T. J. Monarch $2.50, 1880, laid in Laredo direct 
from distillery, same as gauger leaves it.” Held: 

(1) It was competent to show by parol that it described fifteen barrels of 
whisky of the T. J. Monarch brand, manufactured in 1880, at the price of 
$2.5) per gallon. 

2) That the words ‘laid in Laredo, direct from the distillery,” bound the 
seller to deliver the whisky in Laredo within a reasonable time. Id. 

6. If after the making ef an executory contract for the delivery of goods, 
the purchaser, who has not paid the contract price, becomes insolvent, the 
vendor may refuse to deliver, without being liable therefor. Id. 

7. In acontract for the delivery of cattle it was stipulated that cattle of 
designated brands, belonging to the seller, should be delivered in a specified 
time for an agreed sum. Three thousand dollars was advanced by the pur- 
chaser on the contract before delivery of cattle. The contract stipulated 
that, if the purchaser failed or refused ‘‘ to accept and receive said cattle at 
the time and place appointed, then the $3,000 paid as above shall be forfeited 
and held” by the seller. A large proportion of the cattle contracted for 
were received, after which the purchaser refused to receive more. Held, that 
a total and not a partial failure to receive the cattle was necessary to entitle 
the seller to recover the $3,000 as fixed damages. Farrar v. Beeman, 175. 

8. If a partial breach of contract occurs, the sum fixed as liquidated 
damag's is, as to that breach, only penalty, and damages will be given on 
proof without regard to it as a standard by which to estimate damage. 
(Following Shute v. Taylor, 5 Metcalf, 61.) Id. 

9. In a contract for the delivery of saw-logs, it was stipulated that the 
seller, ‘‘or one Stewart,” was to measure or scale the logs, which should 
be taken and accepted as the true measurement. In a suit involving the 
question as to what amount was delivered, held, that the report of measure- 
ment made by the employees of either was not binding on the parties, no 
matter how correctly such reports may have been entered _in the book kept 
for that purpose, or how correctly such reports {may have been copied and 
sent to the purchaser; such evidence was hearsay. Olive v. Hester, 190, 

10. A. sold,to B. and C. a printing press, and received in payment the note 
sued on, which was made by B. and C., and secured by a chattel_mortgage 
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CONTRACTS — continued. 


on the press. C. sold his interest to B. Afterwards B. sold a half interest 
to D., who assumed one-half the liabilities of the concern, which included 
the note sued on. D. sold his interest to E. and F., they assuming half 
the liabilities. They then bought out the interest of B., paying him $25, 
and agreeing in writing, signed by E. only, to ‘‘ Assume all the liabilities, 


fulfil all the contracts, and collect all the assets due, or that may become 


due.” Held: 
(1) That though A. was not in fact privy to the agreement by which E, 
and F. assumed the liabilities of B., yet he might recover a debt from them 


_ by suit on the agreement in which they had promised, for 4 valuable con- 


sideration, to pay to him a debt originally due to him only from B., to whom 
the promise was made. (Citing McCown v. Schrimpf, 21 Tex., 27; Barker v, 
Bucklin, 2 Denio, 45, and other cases.) 

(2) That an action might be maintained against E. and F., not only to 
foreclose the mortgage lien, but also to recover the debt due to A. by a per- 
sonal judgment against them. 

(3) That the sum due A. from E. and F, was the sum assumed by E. and F,, 
less the amount due others holding claims assumed along with A.’s by the 
contract to which they were parties, and under which they took the prop- 
erty that constituted the consideration for the promise. 

(4) That such a promise is not embraced by the statute of frauds, the rule 
being, that whenever the defendant's promise is in effect to pay his own 
debt to the plaintiff, though that of another be incidentally discharged, yet 
the promise need not be in writing. (Citing Browne on Statute of Frauds.) 
Spann v. Cochran, 240. 

11. A contract made with a general passenger agent for the transporta- 
tion of excursionists over the railroad for which he is agent, he having 
general supervision of the passenger business, and it being a part of that 
business to make special contracts for excursions on the road, is binding on 
the railroad company, and the company cannot avoid performance of such 
contract on account of any instructions to the agent divesting him of au- 
thority to make the particular contract, unless notice thereof be brought 
home to the other contracting party. H. &T. C. Ry Co. v. Hill, 381. 

12. When a contract for the performance of work refers to specifications 
made a part of the contract, and requires the work to be done under the 
supervision of an engineer, and the record, while containing the contract, 
is silent as to the specifications, it will be presumed that the specifications 
were furnished by the engineer when the work began, or at least after 
the contract was made, and this would involve his right to change them 
from time to time, when the contract required the work to be done in ac- 
cordance with any changes that might be made. H., LE. & W.T. Ry Co. v. 
Trentem, 442. 

13. See opinion for facts relating to a contract for the construction of cul- 
verts for a railway company under the supervision of an engineer, under 


which it was held that a claim for extra work was properly disallowed. Id. , 


14, One for whom extra work is done, not contemplated by the contract, 
but which is done under the supervision of an engineer placed there by the 
employer to direct and supervise the work to be performed under the con- 
tract, must, when the work is received by the employer, pay for it accord- 
ing to its value, the engineer having made the original contract, and no 
limitation on his power to contract being shown. Id. 

15. A contract between a hotel company and the manager of the hotel 
was treated by the parties as a lease, and provided that the manager should 
take the hotel from July, 1883, to April, 1884, and pay the company twenty 
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CONTRACTS — continued. 
per cent. of the gross results of the whole business, after deducting $200 
per month for his services. Held, that the company would be liable, not- 
withstanding the character of the contract, if the company, in its relations 
with one furnishing supplies for the hotel, treated him as its agent for their 
procurement; otherwise the company was not liable. Freiberg v. B. H. & 
S. I. Co., 449. 

16. The rule is, when the written contract is not plainly and intelligently 
stated, that parol evidence may be resorted to, not to vary or contradict 
that which is written, but to explain it, provided the explanation does not 
result in making a new contract. Though the explanation generally consists 
of facts surrounding the making of the written contract, yet even the lan- 
guage used by the parties pending negotiations may be used to explain 
doubtful phraseology of the written instrument. G., C. &S. F. R’y Co. v. 
Jones, 524. 


CONTRIBUTION. See INJUNCTION, 7. 


CONTRIBUTORY NEGLIGENCE. See DAMAGES, 12, 13. NEGLIGENCE, 6, 8, 
11, 18, 19. 


CONVERSION. See Damaags, 3, 4. 


COPY. See EvIpENcE, 17, 25. 


CORPORATIONS. See ACKNOWLEDGMENT, 2. EvIDENCE, 30. SERVICE OF 
Process, 2, 3. SociaL CLuss. STREET RaILways, 1-3. 

1, An averment ina petition against an incorporated company, that the 
company ‘‘undertook and promised to pay plaintiff” a sum designated, is 
sufficient to authorize the introduction of testimony showing such a promise 
made in any mode which could bind a corporation, which can act only 
through created agencies. St. Paul F. & M. Ins, Co, v. McGregor, 399. 


COUNTY TREASURER. 

1, The statutory bond required of a county treasurer (Rev. Stat., art. 989) 
renders the sureties thereon liable for any misappropriation of the school 
fund, of any description, without reference to the source from which it might 
be derived. It includes all available school funds obtained from the state 
treasurer, as well as interest arising from bonds procured through the sale 
of the four leagues of land set aside to each county, and interest on notes 
given on their sale. Simons v. County of Jackson, 428. 

2. If the county court should, through error, appropriate permanent in- 
stead of available school funds, for school expenses, and make the county 
treasurer their custodian, the sureties on his official bond would be liable 
for their safe-keeping. Id. 

3. The sureties on the official bond of a treasurer will be held liable for 
the safe-keeping of school money received by him as such, though at the 
time of the execution of the bond its receipt by the treasurer may not have 
been contemplated by the parties. Jd. 

4, Judgment against a defaulting treasurer, for school funds intrusted to 
his custody as such, should bear interest from the first of the year succeed- 
ing his default. Id, 


CREDITORS. See ASSIGNMENT FOR CREDITORS, ATTACHMENT. FRAUDULENT 
CONVEYANCES, 3, 4. 





InpDEx. 








DAMAGES. See Account, 3. ATTACHMENT, 12-15. 





BUFFALO Bayou Sp 
CHANNEL, 1, 2. CHARGE, 12, JURISDICTION, 8. NEGLIGENCE. TELEGRAPH 
CoMPANIES, 8. 

1. When a party is entitled to recover damages for the wrongful destrue- 
tion of his property, interest on its value should be allowed from the date of 
its destruction. 7. & P. R'y Co. v. Tankersley, 57. 

2. The measure of damages for a failure to deliver in accordance with the 
contract specific articles is the difference between the contract price and 
their value at the time and place when they should have been delivered, 
Proof of value at any other time is inadmissible. Ul/man v. Babcock, 68. 

38. The measure of damages for a wrongful seizure and conversion of 
goods is their true value at the place where they were seized and at the 
time of seizure — not the amount they would bringif sold at retail, nor what 
a purchaser would give if compelled to take the entire stock, but their value 
in the packages and in their condition at the time of seizure. A/filler y, 
Jainett, 82. 

4, Probable profits, which might have been realized by continuing to 
retail goods claimed to have been illegally levied on and sold, cannot form 
the basis for compensatory damages in a suit brought to recover for their 
illegal seizure. (Citing R’y Co. v. Joachimi, 58 Tex., 456, and other cases.) 
Id. 

5. If an attachment be wrongfully sued out upon a ground untrue in fact, 
damages may be recovered though there existed probable cause. Carothers 
v. Mellhenny, 138. 

6. Courts generally are inclined to treat a fixed sum designated as dam- 
ages in a contract as a penalty, and to hold that the real damages are to be 
inquired into. Farrar v. Beeman, 175. 

f. Ina contract for the delivery of cattle it was stipulated that cattle of 
designated brands, belonging te the seller, should be delivered in a specified, 
time for an agreed sum. Three thousand dollars was advanced by the pur- 
chaser on the contract before delivery of cattle. The contract stipulated 
that, if the purchaser failed or refused ** to accept and receive said cattle at 
the time and place appointed, then the $3,000 paid as above shall be forfeited 
and held” by the seller. A large proportion of the cattle contracted for 
were received, after which the purchaser refused to receive more. Held, that 
a total and not a partial failure to receive the cattle was necessary to entitle 
the seller to recover the $3.000 as fixed damages. Id. 

8. 1f a partial breach of contract occurs, the sum fixed as liquidated dam- 
ages is, as to that breach, only penalty, and damages will be given on proof 
without regard to it as a standard by which to estimate damage. (Follow- 
ing Shute v. Tayler, 5 Metcalf, 61.) Jd. 

9. In a suit for damages for injuries done to land by the construction of 
a rajlway road-bed, without first acquiring a right of way from the land- 
owner, evidence of such damage to the entire tract is admissible as would 
have been permitted had the proceedings been instituted to condemn the 
land in the manner pointed out by the statute. #7, E & W. Tex. Ry Co. v. 
Adams, 200. 

10. See statement of case for pleading, with reference to damage result- 
ing to crop from the negligent manner in which cattle-guards were con- 

. structed by a railway, held sufficient. Id. 

11. The measure of damages against a railway company, which, as a naked 
trespasser upon inclosed land, so uses its pessession as to prevent the making 
of crops, is net the supposed value of the crops that might have been 
made, but the rental value of the land, as also the value of fences destroyed, 
or other specific injury directly inflicted. Id, 
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DAMAGES — continued. 


12. While the general rule is that one should ordinarily protect himself 
against the injurious consequences of the wrongful act of another, when 
it can be done with ordinary effort, and without great expense, this rule 
does not apply to a land-owner whose crops are destroyed by the failure 
of a railway company to erect and keep in repair proper cattle-guards, 
In such case the statute makes the company liable for resulting damage. 
(R. S., 4244. Following T. & 8S. L. R’y Co. v. Young, 60 Tex., 201.) Id. 

13. When a railway company secures a right of way across the land of 
the citizen, it has its option either to fence its right of way and pay for it, 
or rely on cattle-guards where it crosses an inclosure. If it relies on cattle- 
guards, and so negligently constructs them that the crops of the land-owner 
are destroyed by cattle, the company cannot shield itself from liability on 
the ground that the land-owner was guilty of contributory negligence in not 
keeping up cattle-guards or building a fence on both sides of the company’s 
right of way. Jd. 

14, A naked trespasser who erects on the land fixtures which constitute a 
part of the realty, and who afterwards removes them without the consent 
of the Jand-owner, is liable in damages for their value. Jd. 

15. When, by the failure of a railway company to erect and ‘eep in re- 
pair cattle-guards, the growing crops of the Jand-owner are destroyed by 
cattle, the company is liable in damages for their value at the time of their 
destruction. Id, 

16. The rainfall, which the formation of the earth’s surface would cause 
to flow naturally on land alleged to have been damaged by a railway com- 
pany, would form a lake on three acres of plaintiff's land. A railway com- 
pany so constructed its ditch along its road-bed as to drain water from its 
natural course so as to increase the size of such lake to one covering thirty 
acres, and which separated the cultivated portion of the plaintiff's land 
from the portion where wood for domestic purposes was obtained, thereby 
causing it to be obtained only by going a circuitous way over the land of 
others. Held: 

(1) That the railway company was liable for such injury as results from 
flooding the land, by its ditches, with water, which otherwise would not flow 
upon it. 

(2) The fact that the ditch conducted the water into a branch, usually 
dry, and not on plaintiff's land, and through that branch it flowed to form 
the lake complained of, did not vary the case. 

(3) The facts that road ditches were skilfully constructed, and that th 
roadway and other lands over which the water would naturally flow were 
more fully protected by the construction of the ditch, so far from being a 
defense, are held an aggravation of the injury. 

(4) The question whether the ditches were constructed in a skilful manner 
is important only when the right to construct them so as to direct the water 
flow in a particular direction is shown toexist. G., H. &S, A. Ry Co. v. 
Tait, 223. 

17. The suit was brought te recover damages to land and crops. and for 
injuries resulting from inconvenience in getting access from one portion of 
the land to another, and for an injunction to prevent further injury. Held: 

(1) That a charge to the effect that ‘‘the proper criterion for ascertaining 
the damage would be the actual damage to the value of the land before the 
water was turned on it, and the reasonable worth or value of the land with 
the water so changed or turned on to the land, and in this way arriving at 
the actual damages sustained by the plaintiff,” was error. 

(2) The facts being established that the natural water flow was diverted so 































































































































































DAMAGES — continued. 


as to result in injury, an injunction to prevent the continuance of the wrong 
should issue. Id, 

18. The ‘occupant and owner of a lot, adjacent toa street along which 
a railway had been constructed, sued for damages done his property 
by the construction of the road. On the trial the court refused to give a 
charge asked by the defendant to the effect that the plaintiff could only re- 
cover when some actual physical damage was done to the lot by the con- 
struction of the road, and that the jury should reject from consideration 
all claim for damages, based upon probable injury to occur from fire, from 
noise of trains, from probable running off the track of cars on the prem- 
ises of plaintiff, and from the probable scaring of horses. Held, that there 
was no error in refusing the charge. G., C. & S. F. R. R. Co. v. Bock, 245, 

19. The right to damages for injury dcne to property adjacent to a street 
along which a railroad track is constructed, when the city having authority 
had granted the right of way, is not restricted to cases where the street has 
been exclusively appropriated by the road, or where the road has been un- 
skilfully constructed. (Railroad Co. v. Odum, 53 Tex., 353, referred to and 
discussed.) Jd. 

20. By article I, section 17, of the constitution of 1876, it is provided 
that ‘‘ No person’s property shall be taken, damaged or destroyed for, or ap- 
plied to, public use, without adequate compensation.” Held: 

(1) The damage done to property by the construction of a railroad as 
much entitles one to recovery as if the property bad been destroyed. 

(2) That it is not necessary that a railway along a street should exclusively 
appropriate it in order to entitle an adjacent proprietor to damages for its 
construction. 

(3) When such a railway along a street inflicts such special injury on the 
abutting owner as practically to deprive him of the ordinary use and en- 
joyment of it, an action for damages will lie. (Following Ashley v, Port 
Huron, 35 Mich., 296; Pumpelly v. Green Bay Co., 13 Wall., 166, and other 
cases cited.) 

(4) When by the construction of the road the use of the street by the ad- 
jacent owner is very greatly impaired, and the injury in this respect is one 
special in its character and not one common to the entire community, an 
action to recover such special damages will lie. 

(5) In such case it is immaterial to inquire in whom the fee to the street 
was vested, when it is shown it was dedicated to the public use, and the 
complainant, as the owner of adjacent property, has an easement «nd a sub- 
stantial and valuable right in the street. In every such case he who sus- 
tains special damage by the construction of a railway along it has a right 
of action, no matter where the fee is vested. Id. 

21. See statement of case in 60 Tex., 657, for a charge of the court, in a 
suit brought to recover damages for injuries sustained in the construction of 
a railway, concerning which there is no such error as to require a reversal. 
Id. 

22. When the company wrongfully refuses to take produce offered for 
shipment, it is the duty of the owner to take care of and protect his prop- 
erty while delayed, and for the expense thus incurred the company.is liable. 
It is also liable for the loss occasioned by delay in getting the produce to its 
market place of destination, to be estimated by ascertaining its price there 
when it should have arrived, had it been taken when offered, and its price 
at the time when it did arrive. H. & T. C. R'y Co. v. Smith, 322. 

23, The measure of damage from an overflow of cultivated land, caused 
by ditches cut by another, is not such damage as would result if the evil 
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DAMAGES — continued. 


complained of were permanent, but such as have already resulted to grow- 
ing crops and the like when the suit is brought. The cause of the injury 
may or may not continue; the injured party may enjoin the continuance 
of the causes which produce the injury, or he may sue from time to time 
as damages result from the wrongful act. G., 4. &S. A. Ry Co. v. Sey- 
mour, 345. 

24. When a party, after making a contract, but before its performance, 
discovers the fraud of the other party, and still goes on and performs his 
part, he is thereby precluded from the equitable remedy of cancellation, and 
also from the remedy of recovering back the consideration, but not from 
the legal remedy of damages for the deceit and fraud. Grabenheimer v. 
Blum, 369. 

25. Where a creditor is induced by the fraudulent representations of his 
debtor to compromise, and receives a part of his demand, he cannot, on dis- 
covery of the fraud, retain the sum paid, and sue for the balance due as on 
account or contract; but he may retain the payment and maintain an ac- 
tion on the case for damages sustained by the fraud. Jd. , 

26. See opinion for a state of facts on which an attachment issued in a 
suit to recover damages, which under the state of pleading were regarded 
as ‘‘ specific and determinate.” Id. 

27. When acreditor sues to recover damages for fraud, retaining what 
he has received in the compromise about which the fraud was practiced, he 
thereby affirms the compromise, and the damages which he is entitled to re- 
cover is the amount he would have received had no fraudulent concealment 
been made. (Following Page v. Wells, 37 Mich., 421, and other cases cited in 
opinion.) Jd, 

28. The damages which a party is entitled to under such circumstances 
cannot be reduced by deducting losses which the perpetrator of the fraud 
may have suffered incidentally as a result of an arrangement procured by 
his fraud. Id. 

29. The appellee made a contract with the passenger agent of a railway 
company, on the 27th of October, 1883, to transport excursionists from Gal- 
veston to Dallas and return for $5 for each passenger on the occasion of 
public amusements at Dallas. Its performance was to begin November 2, 
and the passengers were to be returned to Galveston by the 12th of No- 
vember. No limit to the number of passengers. On the 31st of October, 
1883, the company repudiated or disaffirmed the contract, and notified ap- 
pellee of that-fact. Ina suit by appellee to recover damages for its breach, 
held: 

(1) He was entitled to recover such damages as were incidental to and 
caused by the breach of contract, and which might be reasonably supposed 
to have entered into the contemplation of the parties at the time of making 
the contract. 

(2) The party contracting with the company having done so to secure such 
profit as he might make by the sale of tickets to be furnished at the contract 
price, an approximate basis for damages would be the profit above the con- 
tract price which he could have realized on delivery of tickets negotiated by 
him and contracted for by others, and which he would have realized but for 
the repudiation by the company of its contract. To this might be added the 
difference in expenses incurred by appellee in transporting excursionists 
whom he had agreed to take on the faith of the contract and the amount he 
would have expended had the contract of the company been observed, Con- 
jectural profits not based on actual agreements with those desiring to make 
the excursion, and with no definite knowledge of how many tickets could 
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DAMAGES — continued. 





have been sold under the original contract, or for what profit, can form no 
legal basis for a recovery. H. & T. C. R’y Co. v. Hill, 381. 

80. Damages for the seizure of goods should be their estimated value on 
the day and at the place of seizure, and only such damages as are the 
natural and necessary result of the seizure of the goods should be considered 
by the jury in making their estimate. Heidenheimer v. Schlett, 394. 

81. Suit was brought to recover damages against an officer who had seized 
goods under an attachment, and the same goods were held by the same offi- 
cer under distress warrant, levied for rent due for the store-house, in which 
the goods were exposed for sale, and where they were seized, and the amount 
and justness of which was admitted. Held: 

(1) The amount for which the distress warrant was levied was a defense 
for the officer pro tanto, which amount should have been deducted from 
the amount of damages, if any, found. 

(2) When the pleadings were sufficient to maintain such defense, in the 

bsence of special demurrer or of instructions asked upon the point, the 
failure of the court to give them is not such an error as will require a re- 
versal. Block v. Sweeney, 419. 

82. In a suit brought to recover damages for goods seized under attachment 
and sold practically at retail some time afterwards, the court instructed the 
jury as follows: ‘‘If you find for the plaintiffs, find for them the fair and 
reasonable market value of the goods at the time and place of seizure, and 
eight per cent. thereon from the time of this date; such valuation, of course, 
not to be less than the price for which said goods were actually sold; and 
the amount you may so find is actual damages.” Held: 

(1) The instruction, in so far as it directed the jury to find as actual dam- 
ages a sum not less than the sum the goods actually sold for, was erroneous, 
and under the facts misleading. 

(2) That if the stock was sold by the sheriff in original packages, or in 
such manner as to bring the greatest price, the sum realized at such sale 
would be a fact to be considered with other facts in estimating the damage, 
but would not establish the real value of the goods sold at the time of seiz- 
ure. The value at that time would form the nm -asure of damages based on 
value. Id. 

33. Legislative permission to construct a railroad through the streets 
of a city cannot relieve the railway company from the duty of compensating 
the citizen who by its construction along a street receives special damage 
in the depreciation of his property. G., C. & S. F. Ry Co. v. Fuller, 
467. 

34. In such a case the jury, in estimating damages, may consider whether 
the property claimed to have been damaged was enhanced in value by the 
construction of the road in a sum equal to the special injury claimed to have 
been sustained ; and if it was not, whether, by reason of improvements made 
by the road owners, the street is in better condition than it was before the 
railway was built. But the benefits and losses which the plaintiff received 
and sustained by the building of the road, in common with the community 
generally, are to be excluded from the estimate in ascertaining the amount 
of damage. Id. 

35. See statement and opinion for facts under which it was held that 
the plaintiff was entitled to recover damages for the removal of a shell bank 
which protected his land from overflow from the tides. G., C. &S, F. Ry 
Co. v. Jones, 524. 

36. Damages must be established like any other fact, and no testimony 
which amounts to mere opinion is competent. (See opinion for facts in re- 
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DAMAGES — continued. 
gard to damages sustained, which did not authorize the verdict.) I. & G. Nv. 
R'y Co. v. Philips, 590. 

37. When suit is brought against a railway company for damages claimed 
by reason of alleged delay in the journey of plaintiff, caused by delay in 
delivery of his goods, the difference in the value of the goods when they 
were delivered and when they should have been delivered forms no measure 
for damages. Id. 

38. The rule for the recovery of damages laid down in Hadley v. Baxen- 
dale, 9 Exch., 341, approved. W. U. Tel. Co. v. Edsall, 668. 

39. The amount of damages in a libel suit is left largely to the discretion of 
a jury. They may take into consideration the motives of the publication, 
while evidence as to the mode and extent of the publication is at all times 
admissible.’ Belo v. Wren, 686. 

40. An objection that the trial court did not direct the jury to separate 
the actual from the exemplary damages, in their verdict, comes too late 
when not raised until after appeal. The point should have been made in the 
court below by asking an instruction covering it. Id. 


DEBTOR AND CREDITOR. See ASSIGNMENT FOR CREDITORS. COMPOSITION 
AGREEMENT. FRAUDULENT CONVEYANCES. , 


DECEIT. See FRAvD, 2. 
DECLARATIONS. See EviIpEnce, 1, 2, 14, 29. HoMmEsTEapD, 1. 
DECREE. See BouNDARIES, 3, 4. 


DEED. See ACKNOWLEDGMENT. 

1. A deed purporting to convey title toland, by a national bank, to which 
was signed the corporate name, with the bank seal affixed by ‘‘ John Kerr, 
Prest.,” and ‘“* R. P. Aunspaugh, Cashier,” had affixed thereto the following 
certificate of acknowledgment: ‘‘ This day personally appeared John Kerr, 
president of said First National Bank of the city of Dallas, and R. P. Auns- 
paugh, cashier of said bank, both of whom are to me well known, and sev- 
erally acknowledged that they executed the above and foregoing instrument 
for the purposes and considerations therein contained ” (signed by the officer 
and authenticated with his seal). Held, that the acknowledgment was a 
sufficient compliance with the statute requiring the president of the corpo- 
ration, in making a deed, to acknowledge it to be ‘‘ the act of the corpora- 
tion.” (Following Monroe v, Arledge, 23 Tex., 480.) Muller v. Boone, 91. 

2. A reference in a sheriff's deed to the county records generally for a de- 
scription of land conveyed by the sheriff renders the deed void for uncer- 
tainty ; the reference to the records for description and identification must 
be limited to the conveyances mentioned in the deed. Brown v. Chambers, 
131. 

3. As between private parties to a deed, the presumption will be indulged 
that some interest should pass; no such presumption can be indulged in favor 
of a sheriff’s deed. If, from the description contained in a sheriff’s deed, or 
if from deeds or instruments specifically referred to in the sheriff’s deed, the 
land can be identified with reasonable certainty, the description is sufficient. 

(Solomon v, Breazeal, 27 Ga., 200; Wilson v. Smith, 50 Tex., 369, and Kingston 
v. Pickins, 46 Tex., 101, reviewed.) Id. 

4. When-~a latent ambiguity exists as to the description of land involved 
in a suit, the question should be submitted to the jury, under appropriate in- : 
structions, as a mixed question of law and fact. Id. 

5. An heir inheriting from the community estate of the father as well as 
from that of the mother interests in the same land, who quitclaims by deed 
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DEED — continued. 
all his interest in the land as heir of his father, conveys no interest to the 
purchaser in the estate inherited from his mother. Moody v. Butler, 210, 

6. The delivery of a deed, like any other fact, may be established by cir- 
cumstantial evidence. McLaughlin v. MeManigle, 553. 

%. A deed to land was signed by an independent executor, but never re- 
corded until after his death, nor was it ever seen elsewhere than among his 
papers during his life. A contract of sale between the executor and B. was 
shown, but whether the purchase money was paid or not did not appear. 
The executor during his life-time spoke of the land as having been sold to B., 
and it was shown that after the signing of the deed B. went into possession, 
Held: 

(1) That delivery of the deed was necessary to vest title in B. 

(2) That the facts shown were not sufficient to establish a delivery of the 
deed. 

(3) The fact that B. took possession of the land with the consent of the 
executor was not sufficient to establish the fact, essential to pass the title, 
that the deed had been delivered. Jd. 

8. A conveyance of land made by an attorney, as such, who has a power 
coupled with an interest, *‘ either in the land itself or the proceeds of a sale 
thereof,” conveys the entire estate. The attorney will be presumed to have 
elected to take his interest in the proceeds of sale. Little v. Weatherford, 
638, 

DEED OF TRUST. See EvipENcE, 24. 

1. What constitutes a ‘‘ newspaper,” as that word is used in a trust deed, 
which refers to it as asmeans of giving notice of sale, is a matter of law; 
but whether a particular paper is so published and circulated, and contains 
such matter as to constitute a ‘‘ newspaper,” is a question of fact, which, 
like any other fact, is to be determined by a jury. Hurt v. Cooper, 362. 

2. If the newspaper to be selected is, by the terms of a trust deed, to 
be left to the discretion of the trustee or cestui que trust, ahd he, abusing 
the trust, selects and publishes notice of a sale in a paper in which proper 
notice of the time and terms of sale cannot be given, it would constitute a 
ground for avoiding a trust sale made in pursuance of such publication, 
(Following Johnston v. Eason, 3 Ired. Eq., 334; Singleton v. Scott, 11 Iowa, 
599; Jencks v. Alexander, 11 Paige, 624-627, and Graham v, King, 50 Mo., 23.) 
Id. 

DEFAULT. See Service or Process, 3. 

DELIVERY. See DrEEp, 6, 7. 

DEMURRER. See PLEADING, 5, 10-13. 


DEPOSITIONS. 

1, Objections to interrogatories propounded to a witness whose deposition 
has been taken, on the ground that they are leading, cannot be raised for the 
first time during the trial. Such objections must be made in writing, and 
notice thereof given as prescribed by the statute. Marx v. Heidenheimer, 
304. 

2. The testimony of a witness taken by deposition cannot be impeached 
by producing his ex parte affidavit, made three years before, under cir- 
cumstances not disclosed, and to which his attention was not called when 
his deposition was taken. Id. 


DESCRIPTION. See Bounpariss, 3, 4. DEED, 2, 3. 
DEVASTAVIT, See Estates OF DECEDENTS, 3. 
DISCRETION. See Manpamvs, 1. 


en 


AR I 2 

























































INDEX. 





DISQUALIFICATION OF JUDGE. See Practice 1n District Court, 14. 


DISTRESS WARRANT. See Citation, 2. Damaaes, 31, 32. 
1. An affidavit that a distress warrant is not sued for the purpose of “ in- 
juring or harassing” the defendant fulfils practically the statutory require- 
ment that affidavit shall be made that the warrant was not sued out for the 
purpose of “ vexing or harassing.” Biesenbach v. Key, 79, 
DITCHES. See Damacns, 16. 


DIVORCE. See ALIMony. 

1. In a suit for divorce, brought by the wife, on the ground of cruel treat- 
ment, where the evidence showed that both she and her husband had fre- 
quent altercations, and that, at least on one occasion, she gained the 
ascendency and beat him and bruised him severely, in such case there is 
such recrimination on her part as would prevent her obtaining a divorce, 
Beck v. Beck, 34. 

2. If, however, the recrimination on the part of the injured spouse is in- 

} significant compared with the great provocation on the part of the other, a 
divorce may be granted. Citing with approval, Jones v. Jones, 60 Tex., 451; 
Hale v. Hale, 47 Tex., 336. Id. 


See 


} 
t DOCKET ENTRIES. See Jupament, 14, 15, 19, 21. 

F EASEMENT. See DAMAGEs, 20. 

: 1, A railway company seeking an injunction against a defendant, to pre- 
i vent interference by him with a right of way across land which the com- 
‘a pany claimed the right to enjoy, alleged that the company owned the right 


of way across an original survey before defendant acquired title to a sub- 
division of it, and that defendant's vendor received a deed for the portion 
claimed by him which contained an express reservation to the company to 
the right of way. The petition also alleged that plaintiffs had been in the 
constant possession and enjoyment of the right of way for a period of more 
| than twenty-one years, except as obstructed by defendant's wrongful acts, 


errant gS 


Held, on demurrer: 

(1) That these allegations set forth a case of absolute title to the easement, 
independent of any claim of title by prescription or long possession. 

(2) The allegations of long possession must be construed as intended to 
negative the idea of forfeiture by abandonment or non user of the easement. 





H (8) The easement being acquired before the subdivision of the survey, it 
‘ was unimportant whether a tax deed to a subdivision of the land, under 
; which defendant claimed, was valid or not. 


(4) The right to the easement being sufficiently set forth, it was unim- 
portant whether the plaintiff stated facts sufficient to entitle it to the right 
of way by mere prescription, Chance v. East Tex. R’y Co., 152. 
ELECTIONS. 
1. The previous decisions of the supreme court of Texas (made under the 
present constitution), as announced in Ex parte Towles, 48 Tex., 413, which 
held that the district court had no jurisdiction to revise under quo war- 


ranto the action of the returning officers of an election and place a con- 
testant in office, when a certificate of election had been awarded to his 
competitor, who had thus obtained possession of the office, proceeded mainly 
upon the ground that such a proceeding was not a suit, complaint or plea 
wherein the matter in controversy “ is valued at or amounts to $500, exclu- 
sive of interest.” (Ex parte Towles, 48 Tex., 413; Williamson v. Lane, 52 
Tex., 335; Ex parte Whitlow, 59 Tex., 273, and Gibson v. Templeton, 5 Tex. 
Law Rev., 18, reviewed.) State v. Owens, 261. 











ELECTIONS — continued. 





2. Whether the constituted authorities of a state shall create an office, 
or provide to have it filled, and how long an incumbent shall hold it, are 
political questions. If they determine that it shall be filled by election, 
and prescribe that the candidate receiving the largest number of votes 
shall hold the office, the courts have no power to declare that these things 
shal] be determined otherwise. Jd. 

8. When the will of the people is ascertained by their ballots, at an 
election provided for by law, the candidate who receives the number of 
votes necessary to elect him is entitled to the possession of the office and 
its emoluments. Id. 

4, This right to an office thus ascertained is a private right which the 
constitution protects, and which the courts will enforce. The distinction 
between the right to contest an election, and that to recover an office unlaw- 
fully withheld, announced. Id. 

5. An office of profit is not only a franchise, but is property, as clearly 
as any other thing can be made the subject of ownership; and when the law- 
ful owner is deprived of its use and possession by an intruder, his right to 
have it restored to him by the courts is as clear as his right to recover any 
other property legally owned by him, and illegally withheld from him, Jd, 

6. If, in a direct proceeding to recover an office, it becomes necessary 
for the plaintiff to trace his right thereto through a popular election, 
provided for by law, he may do so; to deny him this privilege would 
be to destroy his right, if it existed. In doing this he is not restricted to 
the returns of election made by the managers, but may resort to the best 
evidence, which is to show the votes cast at the election. Jd. 

%. The return of the managers of an election in such a proceeding is 
only prima facie evidence of the state of the vote, which may be disproved 
by producing evidence furnished by the ballots themselves, Id. 

8. The term ‘ political question,” as used in our decisions, refers to ques- 
tions coming before the courts, the determination of which has for its 
object the settlement of some policy of the state, or of some local division 
of the body politic, and not the private rights of individuals, though the 
latter may be incidentally affected. Jd. 

9. Though the determination of the result of an election may be in 
one sense a political question, it is so only when sought ina contest re- 
garding the election itself under the statute. It is not so when an inquiry 
as to who was really elected by the people arises incidentally, and is neces- 
sary to be known in determining rights claimed, and clearly cognizable 
before the courts. (McKinney v. O’Connor, 26 Tex., 5; State v. Draper, 50 
Mo., 353; People 7, Jones, 20 Cal., 50; Reid v. Moulton, 51 Ala., 255; 42 

Yonn., 333; 44 Miss., 352; and Hudson v. Solomon, 19 Kan., 177, approved 
and followed.) Jd. 

10. It results that the district court has jurisdiction to try the right 
to an office, in a suit brought for its recovery by a party claiming the 
right to it,as against one who has usurped the office and who holds posses- 
sion of it wrongfully, provided its value is $500 or more. In trying the 
right, if the claimant charges that an incorrect return of the votes that 
elected him was made, he has the right to give evidence to show what 
votes were placed in the ballot-box by showing the votes themselves. Id. 

11. Quo warranto is a proper proceeding to determine disputed questions 
of title to public office. In sucha suit, if the relator succeeds, the proper 
judgment is that defendant be ousted, and the relator placed in possession 
of the office. Jd. 

12. A ballot used at an election on plain white diamond-shaped paper, with- 
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ELECTIONS — continued. 
out any picture, sign or stamp mark, printed, engraved, stamped or other- 
wise placed thereon, is not invalid by reason of the diamond shape of the 
paper ; the shape of the paper does not constitute a ‘‘device” as that word 
is used in the election law of 1879. State v. Phillips, 390. 

13. The result of an election, as shown by the tickets deposited by they 
legal electors, must not be set aside except for causes plainly within the pur- 
view of thelaw. Id. 

14. The tendency of decisions is rather to restrict exceptions which ex- 
clude from count the ballot of a citizen than to extend them, Id. 

EMINENT DOMAIN. See DamaaGss, 20. Roaps, 1. 

1. Article 1, section 17, of the constitution places it beyond the legislative 
power of the state to authorize any individual or corporation to take, dam- 
age, destroy or apply the property of the citizen to public use, without ade- 
quate compensation being made, unless he consents thereto. By the term 
‘* property,” as above used, is meant not only the tangible thing owned, but 
every right and incident which accompanies ownership. G., C. & S. F. 
R’y Co. v. Fuller, 467. 

2. By the word ‘*damaged,” above used, as applied to injuries resulting 
from the construction of public works, is meant some injury peculiar to the 
particular property, and not suffered by it as a result of the construction of 
the public work in common with other properties in the same community. 
Id. 

EQUITY. See Parties, 2. 

1. The husband and wife, negotiating for the purchase of land, made a 
cash payment thereon, and agreed with the vendor that the wife alone 
should execute a promissory note for the deferred payment, all parties 
being ignorant of the fact that the husband should have signed it. Held, 
that in a suit to enforce the payment of the amount which should have been 
evidenced by the wife’s note, and for this purpose to foreclose a lien on 
the land for unpaid purchase money, a court of equity would afford relief, 
and decree the sale of the land. Matlock v. Glover, 231. 


ESTATES OF DECEDENTS. See EXECUTORS AND ADMINISTRATORS. 

1. When one acted as executor, and was recognized and treated as such 
by the court, which could rightfully exercise jurisdiction, the mere fact 
that the records of the court do not affirmatively show that he had given 
bond as executor will not avoid his action as such, or that of the court, or 
render them subject to collateral attack. Moody v. Butler, 210. 

2. The failure to enter on the minutes of the court the confirmation of 
a sale made of the Jand of an estate, when the indorsement of confirmation 
was made on the return of sale by the judge, and by clerical neglect was 
not entered on the minutes, cannot prejudice the purchaser, or render the 
sale subject to collateral attack. id. 

3. Suit was begun in September, 1874, by appellant, as executrix, upon 
the bond of an administrator, to recover the amount of a claim held by her 
against the estate. The administratcr was appointed in 1869, and then gave 
the bond sued on, and filed inventory. Facts constituting, if true, a devas- 
tavit were alleged. In 1869 the claim sued on was approved and allowed. 
No time was specified when the acts of devastavit occurred. In 1873 plaintiff 
had moved in the county court to have her debt paid; but learning then of 
the breaches of the administrator’s bond and of his death, she proceeded no 
further with fer motion. Afterwards, an administrator de bonis non sued 
the sureties on the bond for waste and devastavit, which appellant charged 

was in the interest of the defendants in this cause, who were the sureties on 
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ESTATES OF DECEDENTS —continued. 

























































































the bond, <A special exception to the petition was filed on the ground that 
there was no law in force at the time authorizing the suit. Held: 

(1) That the statute in foree when the administrator’s bond was executed 
would have authorized the suit. 

(2) That statute was repealed by the act of August, 1870. 

(3) The proviso in the repealing law, to the effect ‘that no remedy to 
which a creditor is entitled under the provisions of the laws heretofore in 
force shall be impaired by this act,’ does not apply to creditors suing for a 
breach of a bond occurring since the enactment of the repealing statute. 

(4) The plaintiff having failed to state when the breaches of the bond oc- 
curred, the presumption must be indulged that it was after the enactment 
of the repealing statute. This presumption was strengthened by the fact 
that such breaches seem not to have been known to plaintiff until 1873. 

(5) The repeal of a statute leaves unaffected all rights which by contract 
have vested under the original statute. 

(6) The new law cannot be construed to take away all remedies to enforce 
antecedent rights, but must leave a substantial remedy. 

(7) The act of August, 1870, provided an ample remedy for the enforce- 
ment of the right claimed. 

(8) Provisos in an act must be construed strictly, so as to allow them to 
take no case out of the enacting clause which does not fall within its terms. 

(9) The proviso of the act of August, 1870, included only such remedies 
as the creditors were fully entitled to at the date of its passage. It did not 
embrace cases where the creditor’s cause of action had not accrued, no 
breach of the bond having occurred. 

(10) The action could not be sustained. Collins v. Warren, 311. 

4, A petition by a creditor against the sureties of an administrator, 
which alleged a devastavit by the administrator, without stating when it 
occurred, is bad on general demurrer, when by the Jaws in force the suit 
could not be sustained, if the devastavit occurred after a law was enacted, 
pending the administration, which prohibited, in effect, the institution of the 
suit. Jd. 

5. In a suit by an administrator to recover the value of property alleged 
to have been wrongfully appropriated, the defendant relied on the action 
of the administrator in approving, and the county court in allowing, an 
account presented by him against the estate, in which the estate was cred- 
ited with the value of the property. The action of the county court was 
after the institution of the suit in the district court. Held: 

(1) The action of the county court approving the claim had the effect of a 
final judgment. 

(2) The same effect followed with reference to the credits on the account 
allowed. 

(3) The judgment of the county court determined the state of the account, 
which could not be reopened in a collateral proceeding. 

(4) The conclusiveness of the judgment of the county court on the account, 
both as to debits and credits, was not affected by the fact that the approval 
of the account by that court was subsequent to the institution of a suit by 
the administrator in the district court, which involved the correctness of the 
items of the account allowed. Williams v. Robinson, 576. 











ESTOPPEL. See TELEGRAPH COMPANIES, 7. TRIAL OF RIGHLOF PROPERTY, 2. 


1. If one holding a recorded mortgage lien on land, to secure the pay- 
ment of a note, represents to another, about to purchase the land from 
the mortgagor, that there is no lien or incumbrance on the property, and 
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ESTOPPEL — continued. 
that all liens had been discharged, and such other, influenced by such 
representations, purchases the land, with no actual notice of the mortgage, 
and pays for it, such mortgagee, as well as the assignee of the note after 
maturity and after such representations were made, is estopped from the 
enforcement of the mortgage, and the purchaser takes the title free there- 
from. Fielding v. Du Bose, 631. 


EVIDENCE. See Homesteap, 1, 2. NEGLIGENCE, 11-13, OFFICE, 5. PRAC- 
TICE IN DistRicT Court, 11. 

1, The acts and declarations of an insolvent debtor, made before his trans- 
fer of the property to the parties claiming it, though not in their presence, 
are admissible to show that the purpose of the sale was to defraud his cred- 
itors. Citing Elliott v. Stoddard, 98 Mass., 145. McKinnon v. Reliance L, 
Co., 30. 

2. The acts and declarations of an insolvent debtor evincing his purpose 
to defraud his creditors, if brought to the notice, actual or constructive, of 
creditors purchasing the property subsequently levied on by another attach- 
ing creditor, and before the sale was made, will vitiate the sale. Jd. 

3. Testimony of a witness to the effect that another child had been burt 
on the same evening that plaintiff was injured is admissible in an action 
for damages for injuries done to a child by the failure of the railway com- 
pany to secure properly its turn-table. G., C. & S. F. R’'y Co. v. Evan- 
sich, 54, 

4, Ina written contract between a wholesale house and a customer for the 
purchase of specific articles, the following language occurred descriptive of 
the thing bought: ‘15 bbls. T. J. Monarch $2.50, 1880, laid in Laredo 
direct from distillery, same as gauger leaves it.” Held: 

(1) It was competent to show by parol that it described fifteen barrels of 
whisky of the T. J. Monarch brand, manufactured in 1880, at the price of 
$2.50 per gallon. 

(2) That the words ‘laid in Laredo, direct from the distillery,” bound the 
seller to deliver the whisky in Laredo within a reasonable time. Ullman v. 
Babcock, 68. 

5. When it is shown that letters are received by due course of mail, pur- 
porting to be in response to letters mailed to the party whose name appears 
to be subscribed to such letters so received, their genuineness will be pre- 
sumed, and proof of handwriting will not be required. Id, 

6. The invoice book, known by the witness to contain a correct description 
of goods seized under legal process, may be looked to by him for the pur- 
pose of refreshing his memory as to the character of the goods and their 
value. Miller v. Jannett, 82. 

7. A judgment debtor was introduced as a witness by his vendees, in 

a suit by them against his creditors for wrongfully seizing the stock of 
goods conveyed by him for his debt. The sale was attacked for fraud, and 
it was shown that the witness remained in apparent possession after the 
sale. On cross-examination the defendant asked the witness if he did not, 
a few days after he made the bill of sale of the goods to plaintiff, say, 
in the store, that if his creditors would not levy on the goods he would have 
them all back again in a few days. Held, that the question was proper, and 
within the rule which allows the credibility of a witness to be impeached 
by showing that he has made ‘statements out of court, of facts relative to 
the issue, contrary to what he has testified at the trial. (The witness was 
introduced to establish the fact that his sale was in good faith.) Id. 

8. It is not requisite to authorize testimony toa fact that the witness 








EVIDENCE — continued. 








should have a positive recollection that it existed, to the exclusion of all 
doubt. Davie v. Terrill, 105. 

9. A witness who has no positive recollection of a fact testified about, 
and who is yet satisfied, from circumstances which he does remember, that 
a fact existed, should be allowed to detail those circumstances. If his de- 
duction from the circumstances detailed seems unreasonable, the evidence 
may be excluded; otherwise it should go to the jury, who are to weigh and 
judge. Id. 

10. Consignees of cotton required the facts connected with the condition 
in which cotton was received, with the extent of damage thereto, if any, 
and other details connected with its receipt, to be reduced to writing by 
their yard clerk and returned into their office, where they were copied ina 
book for permanent preservation and reference. In a suit against a carrier 
for damages, alleged to have been sustained in injury to cotton delivered to 
the carrier to be transported to the consignee, held: 

(1) That it was not necessary to call the clerk who recorded the items in 
the book to prove that he had correctly recorded them as they were trans- 
mitted to him by the yard clerk. 

2) It was admissible if a witness, who knew generally the facts entered 
in the book of his own knowledge, could, after inspecting it, have his mem- 
ory refreshed as to the entries therein and testify to their correctness. J. & 
G. N. R’y Co. v. Blanton, 109. 

11. When a carrier who receipts for cotton states in the receipt that it was 
not in bad order, and it is delivered to the consignee in a damaged condition, 
it must be presumed that the cotton suffered the injury while under the 
control of the carrier. In such case there is no requirement that the owner 
should prove by evidence aliunde that the cotton was not damaged when 
the consignee received it. Id. 

12. Paro] evidence is not admissible to show that a deed, which on its face 
is a deed of gift to husband and wife, was really for the consideration of 
natural love and affection to the wife. Rogan v. Williams, 123. 

13. In a suit for damages, brought by one whose goods had been attached, 
and a portion of which had been sold by the officer who attached, without 
unboxing them, after the writ was levied and before sale, an invoice of the 
goods taken twenty days before the seizure, in connection with the plaintiff's 
testimony as to the value of the stock seized, was proper evidence bearing 
upon the issue as to whether they had been improperly sacrificed by the 
seizure and sale. Carothers v. MeIlhenny, 138. 

14. The force and effect of declarations of a party admitted in evidence is 
for the consideration of the jury, and to give them prominence by making 
them the subject of a special charge should be avoided. Read v. Allen, 154, 

15. In a contract for the delivery of saw-logs, it was stipulated that the 
seller, ‘‘or one Stewart,” was to measure or scale the logs, which should be 
taken and accepted as the true measurement. In a suit involving the ques- 
tion as to what amount was delivered, held, that the report of measurement 
mode by the employees of either was not binding on the parties, no matter 
how correctly such reports may have been entered in the book kept for that 
purpose, or how correctly such reports may have been copied and sent to 
the purchaser; such evidence was hearsay. Olive v. Hester, 190. 

16. When suit is brought upon an account verified by affidavit, the cor 
rectness of which is denied by the defendant under oath, the prima facie 
proof made by the sworn account is destroyed, and this result cannot be 
obviated by filing a supplemental petition under oath which in effect but 
reiterates the original pleading regarding the justness of the account. Id. 
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EVIDENCE — continued. 


17. An act of sale executed for land which was not located in San Augus- 
tine county was recorded in that county, together with the following certifi- 
cate attached thereto: 

«I do certify that the foregoing is a true copy of the original, given under 
my hand and seal this 25th day of November, A. D. 1836. 

[SEAL. ] **S. W. Biunt, Clerk.” 

Held, that a copy of the record so made was not admissible in evidence,— 
the certificate showing that the instrument recorded was but a copy of the 
original, and there being nothing to show that the original was an archive 
of which certified copies could be given. Broxson v. McDougal, 193. 

18. If evidence be admissible on any one of several issues presented in 
the pleading, it would be error to exclude it on account of its not being ad- 
missible on some other issue. H., BE. & W. Tex. R'y Co. v. Adams, 200. 

19. When the matter contained in the answer of a witness is admissible 
on some issue presented by the pleading, though the manner of answering 
might be subject to objection, as where the witness substitutes opinion for 
facts, the supreme court will not for that cause reverse the judgment, when 
the bill of exceptions fails to indicate the objection to either question or 
answer. Id. 

20. Proof of the payment of taxes, in support, of a plea of limitation, is 
admissible, without reference to whether the land was duly assessed for taxes 
or not. Haskins v. Wallet, 213. 

21. Evidence, when once admitted, though not the best evidence of 
which the matter to be proved is susceptible, yet if competent and not ob- 
jected to at the time, will not be afterwards excluded when the pleadings 
fully advise both parties of the nature of the evidence on which the party 
‘must rely. Matlock v. Glover, 231. 

22. When the genuineness of a paper writing is controverted, the intro- 
duction of other writings of the party who is claimed to have executed the 
paper, introduced for the purpose of enabling the jury to make a comparison 
of handwriting, and to observe the identity of incorrect spelling, is not 
permissible, Jd. 

23. When in an action to recover for goods converted through the alleged 
fraudulent act of several, testimony is introduced tending to sustain the 
charge against one defendant and not the others, it is the duty of co-defend- 
ants to ask instructions limiting its effect. If these are asked and refused, 
it is cause for reversal of a judgment against the defendant to whom the 
evidence has no application. H. & T. C. R’y Co. v. Poole, 246. 

24. Inan action involving among other things the right of stoppage in 
transitu, the vendor claiming that the right existed and had been properly 
exercised, sustaining it alone by evidence that after the sale and shipment 
of the goods he had learned that a deed of trust had been given on them 
to secure the debt of another, eld, that the evidence of itself was not suffi- 
cient to show that the seller learned of the insolvency of the purchaser 
after shipment of the goods. Id. 

25. A certified copy of a record is better evidence of the contents of that 
record than the testimony of any witness. Bigham v. Talbot, 271. 

26. Ina contest involving the ownership of goods at the time of their 
seizure under legal process, the burden of proof is determined by ascertain- 

ing who had the apparent visible possession at the time of their seizure, 
Hodde v. Susan, 307. 

27. In suit to recover damages for the wrongful seizure of goods under 
-attachment, the issues raised called in question the ownership of the 
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EVIDENCE — continued. 





goods by the plaintiff Middlebrook, when they were seized. A witness was 
asked “if he knew the date of the attachment, and in whose possession 
the goods were at the time, and to state all the facts known to him concern- 
ing the possession of said party of said goods.” He answered that they 
were in possession of one Porter, as his agent, to hold until satisfactory ar- 
rangements were made concerning the payment for said goods, and when 
they were paid for he considered the goods belonged to him (Middlebrook), 
Held, that the latter portion of the answer was not inadmissible on the 
ground that it involved the statement of a conclusion of law. Rosenthal vy, 
Middlebrook, 333. 

28. A witness when asked to state his knowledge of a fact cannot be 
permitted to state that he found out specified facts not resting in his own 
personal knowledge, and without disclosing the source of his information, 
Id. 

29. In asuit to recover on a policy of insurance for loss by fire, where the 
defendant charges that the fire was caused by the procurement or consent 
of the insured, every circumstance which throws light on the motives of 
defendant is admissible in evidence; such as over-insurance; proof of loss 
in excess of the value of the property destroyed; the assignment of the 
policy after loss in a manner out of the usual course of business or for an 
improper purpose; the disposition of goods just before the burning, out of 
the usual course of business, and other like facts, may be inquired into. The 
declarations of persons present at the fire, who had no interest in the matter, 
are, however, not admissible. Dwyer v. Continental Ins. Co., 354. 

30. One assuming to act as agent of a corporation declared himself such 
agent, which declarations were admitted without objection made on the 
ground that agency could not thus be proved. Held, that the objection to 
the evidence could not be raised for the first time in the supreme court, 
St. Paul F. & M. Ins. Co. v. McGregor, 399. 

31. Evidence should be admitted before a jury, if proper, without com- 
ment from the judge calculated to affect its weight. Freiberg v. B. H. & S, 
I. Co., 449. 

32. Parol evidence will not be admitted to prove that an indorsement was 
intended to be without recourse against the indorser, when it was not so 
expressed in the indorsement. Cresap v. Manor, 485. 

33. The rule is, when the written contract is not plainly and intelligently 
stated, that parol evidence may be resorted to, not to vary or contradict 
that which is written, but to explain it, provided the explanation does not 
result in making a new contract. Though the explanation generally con- 
sists of facts surrounding the making of the written contract, yet even the 
language used by the parties pending negotiations may be used to explain 
doubtful phraseology of the written instrument. G., C. & S. F. R’y Co. v. 
Jones, 524. 

34. In a suit upon a street improvement certificate, issued for local 
improvements in the city of Houston, if the certificate is regular upon its 
face and it contains all the requisites prescribed in the city charter, it is 
prima facie evidence of every fact necessary to be proved to enable the 
holder to recover against the owner whose property is liable for its pay- 
ment. (Following City v. Hardy, 35 Mo., 264; City v. Armstrong, 38 Mo., 
33, and City v. Coons, 37 Mo., 48.) Taylor v. Boyd, 533. 

35. On appeal from a justice’s court, of a suit brought on account against 
a railway company, for ‘*‘ breaking a trunk,” and for damage and expenses 
incurred by delay of ‘‘ goods checked,” etc., there being no exception taken 
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EVIDENCE — continued. 


to the generality of the description, held, that evidence might be given in 
regard to the delay of any kind of property ‘“‘comprehended within the 
meaning of such articles as a passenger on a railroad train might carry with 
him as baggage and which might be checked.” J. & G. N. Ry Co. v. Phil- 
ips, 590. 

36. In such a suit, on such an account not excepted to, it was competent 
to show the damage plaintiff sustained by reason of being compelled to buy 
clothes to supply the place of those delayed in their delivery by the com- 
pany; also in waiting for the arrival of the goods. Id, 


EXECUTION. See INJUNCTION, 5. JUDGMENT, 3. JUDGMENT LIEN, 1. TRIAL 
OF RIGHT OF PROPERTY, 2. 

i. When one in failing circumstances purchases real estate, and procures 
the deed thereto to be by the vendor made to another, for the purpose of 
hindering, delaying or defrauding creditors, such real estate is subject to 
execution to satisfy a judgment against the purchaser, and the sheriff's 
deed in such case conveys title. Hawkins v. Cramer, 99. 

2. A contract for the purchase of personal property, under which its 
possession passes to the purchaser, and by the terms of which the title re- 
mains with the seller until a deferred payment of purchase money is made, 
is an executory contract, and the property is not subject to be seized under 
process to satisfy the creditors of the purchaser until they have paid or 
tendered to the original seller the amount due on such property. (Citing 
Deshon v. Bigelow, 8 Gray, 160; Forbes v. Marsh, 15 Conn., 393; Sumner 
v. McFarlan, 15 Kan., 601, and other cases found in the opinion.) City Na- 
tional Bank v. Tufts, 113. 

3. Art. 2468, R.S., is alaw of limitation as well as of registration, and, 
though the instrument evidencing the contract be not in writing, duly ac- 
knowledged or proved, and recorded, the title remains, in the case above 
stated, with the seller for the period of two years after the purchase, as 
against the rights of the creditors of the purchaser to subject it to the pay- 
ment of their debts. Id. 

4. When the issuance of an execution creates no lien on the debtor’s 
property, the mere fact that the execution is held up by the creditor, 
unless it be so done in pursuance of a valid and binding agreement with the 
principal debtor, will not release the surety. (Citing Crawford v. Gaulden, 
33 Ga., 173; Jerauld v. Trippet, 62 Ind., 122, and other cases.) Brown v. 
Chambers, 131. 

5. One having control of an execution against the husband, and desiring 
to subject goods of the husband, subject to levy, in a house containing other 
goods not subject, which are the separate property of the wife, and being 
unable to discriminate, may levy on the interest of the husband, in analogy 
to the remedy given under execution against a member of a copartnership 
for his indfvidual debt, and the mode of proceeding indicated in Rogers v, 
Nichols, 20 Tex., 719-24. Brown v. Bacon, 595. 

6. One’s interest in land pending proceedings by or against him for par- 
tition thereof, or while the same is being partitioned, is subject to levy 
and sale to satisfy a judgment against him. Brown v. Renfro, 600. 

7. Even if the levy and sale be made to satisfy costs incurred and due 
officers of the court in a suit regarding the property and pending the litiga- 
tion, the land may be seized and sold. The policy of permitting executions 
to issue pending suits for officers’ costs, thereby enabling them to seize and 
sell the subject-matter of litigation, is of legislative origin, which the courts 
cannot change and the consequences of which they cannot prevent. Id, 
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EXECUTORS AND ADMINISTRATORS. 


1. When one acted as executor, and was recognized and treated as such 
by the court, which could rightfully exercise jurisdiction, the mere fact 
that the records of the court do not affirmatively show that he had given 
bond as executor will not avoid his action as such, or that of the court, or 
render them subject to collateral attack. Moody v. Butler, 210. 

2. The failure to enter on the minutes of the court the confirmation of a 
sale made of the land of an estate, when the indorsement of confirmation 
was made on the return of sale by the judge. and by clerical neglect was 
not entered on the minutes, cannot prejudice the purchaser, or render the 
sale subject to collateral attack. Id. 

3. In the absence of a contest regarding a will, it is the duty of the county 
court, upon an application, to appoint a permanent representative of the 
estate; nor can it refuse to make such an appointment merely because a 
contest regarding the will may arise. Such administrator being once ap- 
pointed, the court cannot revoke his appointment because a contest regard- 
ing the willis afterwards begun, and place the estate in the hands of a 
temporary administrator pending the contest. Elwell v. Universaiist Church, 
220. 

4. The Revised Statutes, articles 1944, 1946, which provide a mode whereby 
creditors of an estate may enforce the execution of a bond by an independ- 
ent executor, do not contemplate the removal of such executor, except he 
should disregard the order of the court requiring bond. The law, as far as 
it is consistent with the rights of creditors, respects the wishes of the testa- 
tor as to who shall manage his estate. Perkins 7y. Wood, 396. 


EXECUTOR’S SALE. See Community PROPERTY, 1. EXECUTORS AND AD- 


MINISTRATORS, 2. 


EXECUTORY CONTRACT. See EXEcUTION, 2. SALE, 1, 2. 
EXEMPLARY DAMAGES. See ATTACHMENT, 12. CHARGE, 12, OOMMON CaR- 


RIERS, 3. 


EXTRA WORK. See Contracts, 13, 14. 

FAILURE OF CONSIDERATION. See NEGOTIABLE PAPER, 5, 
FALSE PRETENSES, Seo ATTACHMENT, 5. 

FELLOW SERVANTS. See NEGLIGENCE, 9, 14. 

FINAL JUDGMENT. See APPEAL, 1-3. EsTaTES OF DECEDENTS, 5. 
FIRE INSURANCE. 


1, An adjustment of loss sustained on goods insured, made by one ap- 
pointed by the insurance company to adjust the same, is not binding upon 
one to whom the policy has been transferred under permission in the policy, 
and who, after expressing a desire to participate in the adjustment, was not 
permitted to doso. Fire Association v. Blum, 282. 

2. Either the insurance company or the insured, after an adjustment of 
loss has been made, and before payment thereof, may, upon clear proof, 
avail himself of any defense, or may assert any right which may exist 
under the policy arising from facts not considered when the adjustment was 
made. (Luckie v. Bushby, 13 Common Bench, 877, reviewed, and Elliott 
v. Royal Ex. Assurance Co., 13 Law Rep., 2 Exch., 240; Herbert v. Cham- 
pion, 1 Camp., 136, and 1 Camp., 274, cited and followed.) Id. 

3. In a suit to recover on a policy of insurance for loss by fire, where the 
defendant charges that the fire was caused by the procurement or consent 
of the insured, every circumstance which throws light on the motives of de- 
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FIRE INSURANCE — continued. 
fendant is admissible in evidence; such as over-insurance; proof of loss in 
excess of the value of the property destroyed; the assignment of the policy 
after loss in a manner out of the usual course of business or for an improper 
purpose; the disposition of goods just before the burning, out of the usual 
course of business, and other like facts, may be inquired into. The declara- 
tions of persons present at the fire, who had no interest in the matter, are, 
however, not admissible. Dwyer v. Continental Ins. Co., 354. 
dq 4. If the course of conduct pursued by an insurance company after 
adjusting a loss by fire is such as to induce the insured to believe that 

the sum admitted to be due on the adjustment will be paid without suit, 
i and for that reason suit is not brought in the time limited for its institution 
by the terms of the policy, an action may be maintained even on the policy 
after the expiration of the time prescribed. (Citing Insurance Co. v. La- 
croix, 45 Tex., 164; Smith v. Ins. Co., 62 N. Y., 86; Ames v. Ins. Co., 14 
N. Y., 264; F. & M. Ins, Co, v. Chesnut, 50 Ill., 111, and other cases.) St. 
Paul F. & M. Ins. Co. v. MeGregor, 399. 

5. The Revised Statutes of Texas (art. 278) provide that ‘‘railroad com- 
panies and other common carriers of goods, wares and merchandise for hire, 
within the state, on land or in boats and vessels on the waters entirely within 
this state, shall not limit or restrict their liability, as it exists at common ¥ 
law, by any general or special notice, or by inserting exceptions in the bill 
of lading, or memorandum given on the receipt of the goods for transporta- 
tion, or in any other manner whatever, and no special agreement made in 
contravention of the foregoing provisions of this article shall be valid.” A 
railway company in Texas executed a bill of lading for cotton, which the 
company, as a common carrier, undertook to deliver at Havre, France, and 
afterwards on the same day the cotton was insured by the shipper. It was 
stipulated in the bill of lading, that, in case the cotton was destroyed, the 
carrier liable for the loss should have the full benefit of any insurance 
effected upon or on account of it. The cotton was destroyed by fire in tran- 
' situ; the amount of the policy was paid by the insurance company to the 

owner, who transferred his claim against the railway company to the insur- 
ance company, which sued the railway company. Held: 

(1) Since the certificate of insurance described the cotton as having been 
already shipped, the insurance company was chargeable with notice of the 
reservation contained in the bill of lading, to the effect that, if loss occurred 
while the cotton was in charge of the railroad company, and that loss was 
| satistied by it, the railroad company should be entitled to the insurance 
4 money due on the cotton. 

(2) The insurance company had no rights against the railroad company 
when the bill of lading was signed and the reservation made, and the rail- 
road company had every right which the reservation could confer when the 
insurance was effected. 

(3) If the carrier had desired, it could have insured the goods to the ex- 
tent of their full value. (Following Van Natta v. Insurance Co., 2 Sandf., 
490.) 

(4) Since the right of the carrier exists to make a direct contract of insur- 
ance, the right follows, to stipulate for the insurance effected by the shipper. 

(5) The fact that a carrier may have the right to reimburse himself froma 
third party for losses under the bill of lading will afford no defense to an 
action against him by the shipper. He must first pay and may then sue on 
his policy. 

(6) The right of the insurance company to enforce repayment against the 
carrier for the loss, if it existed at all, was the right to be subrogated to the 


vorees ta) ° 


ce we 





INDEX. 





FIRE INSURANCE — continued. 
right of the shipper, but that right could not be enforced, for both the ship- 
per and the carrier had contracted in effect that it should not exist, 

(7) The railroad company had the right to make the reservation as to the 
insurance money, in the bill of lading. 

(8) The insurance company could not recover from the railroad company 
the amount paid on the policy. B. & F. M. Ins. Co. v. G., OC. &S. F. Ry 
Co., 475. 


FLOODING LAND. See Damaags, 16. 


FORCED SALE. See Homesteap, 4. 

1. When land is purchased at forced sale made by the sheriff, for one- 
twentieth of its real value, very slight circumstances in connection with 
that fact will suffice to set the sale aside. Maskins v. Wallet, 213. 

2. In a suit to recover land, in which the plaintiff, after setting out his 
own title, set forth that the claim of defendant was based on a sheriff's 
deed, which was attacked for fraud and its cancellation prayed for, the 
sheriff's deed was objected to as evidence. Held: 

(1) That the fact that there was a variance between the parties to the 
cause, as they were designated in the execution, and the judgment on 
which it issued, was not sufficient to exclude the deed based on the sale 
under execution, it appearing that the cause was in its progress sometimes 
docketed as it appeared in the judgment, and sometimes as recited in the 
execution. 

(2) The fact that the execution was levied by one sheriff and the deed re- 
cited that it had been levied by the maker thereof (who succeeded him in 
office), offered no valid objection to the deed. Id. 

3. In an equitable proceeding to remove cloud from title, caused by a 
sheriff's sale and deed to the land, begun fourteen years after the sale com- 
plained of, held, that the long delay, unexplained, was fatal to the action. Id, 


FORGED CHECK. See Banks, 1, 2. 

FORGERY. See PRACTICE IN District Court, 6, 
FORMS. See PLEADING, 20. 

FRANCHISE. See Orrice, 3. 


FRAUD. See LANDLORD AND TENANT, 5.. PARTIES, 8. SHERIFF’S DEED, 3. 
VENDOR’S LIEN, 6. 

1. A judgment obtained by fraud is not for that reason subject to a col- 
lateral attack. It is voidable only, and remains a valid judgment, unless 
annulled by some proceeding having for its object to set it aside; it cannot 
be collaterally attacked. Mikeska v. Blum, 44. 

2. When a party, after making a contract, but before its performance, dis- 
covers the fraud of the other party, and still goes on and performs his part, 
he is thereby precluded from the equitable remedy of cancellation, and also 
from the remedy of recovering back the consideration, but not from the 
legal remedy of damages for the deceit and fraud. Grabenheimer v. Blum, 
369. 

3. Where a creditor is induced by the fraudulent representations of his 
debtor to compromise, and receives a part of his demand, he cannot, on dis- 
covery of the fraud, retain the sum paid, and sue for the balance due as on 

account or contract; but he may retain the payment and maintain an action 
on the case for damages sustained by the fraud. Jd. 

4. When a creditor sues to recover damages for fraud, retaining what he 
has received in the compromise about which the fraud was practiced, he 
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FRAUD — continued. 
thereby affirms the compromise, and the damages which he is entitled to re- 
cover is the amount he would have received had no fraudulent concealment 
been made. (Following Page v. Wells, 37 Mich., 421, and other cases cited 
in opinion.) Id, 
5. The damages which a party is entitled to under such circumstances can- 
not be reduced by deducting losses which the perpetrator of the fraud may 
have suffered incidentally as a result of an arrangement procured by his 
fraud. Id. 
6. When a composition agreement has been made between a debtor and 
all his creditors, to pay them each in discharge of his debt a specified per 
centum of the amount owing, in a designated time, and there is a secret 
agreement between the debtor and one of the creditors that the debtor shall 
execute his note for the unpaid balance of his original debt, and such note 
is executed,— its payment cannot be enforced, for it is tainted with the fraud fi 
of the secret agreement. Willis v. Morris, 458. 


FRAUD ON JURISDICTION, See Jurispiction, 10. 


FRAUDULENT CONVEYANCE. See ASSIGNMENT FOR CREDITORS, 6, 8, 9, 
CHARGE, 7. 

1. The acts and declarations of an insolvent debtor, made before his trans- 
fer of the property to the parties claiming it, though not in their presence, 
are admissible to show that the purpose of the sale was to defraud his cred- 
itors. Citing Elliott vw. Stoddard, 98 Mass., 145. McKinnon v. Reliance 
Lumber Co., 30. 

2. The acts and declarations of an insolvent debtor evincing his purpose to 
defraud his creditors, if brought to the notice, actual or constructive, of 
creditors purchasing the property subsequently levied on by another attach- 
ing creditor, and before the sale was made, will vitiate the sale. Jd. 

3. A judgment debtor was introduced as a witness by his vendees, in a 
suit by them against his creditors for wrongfully seizing the stock of goods 
conveyed by him for his debt. The sale was attacked for fraud, and it was 
shown that the witness remained in apparent possession after the sale. On 
cross-examination the defendant asked the witness if he did not, a few days 
after he made the bill of sale of the goods to plaintiff, say, in the store, that 
if his creditors would not levy on the goods he would have them all back 
again in a few days. Held, that the question was proper, and within the 
rule which allows the credibility of a witness to be impeached by showing 
that he has made statements out of court, of facts relative.to the issue, con- 
trary to what he has testified at the trial. (The witness was introduced to 
establish the fact that his sale was in good faith.) Miller v. Jannett, 82. 

4, If the elements of fraud are shown to have existed in a sale, and it is 
afterwards attacked for fraud by creditors, it is immaterial what may 
have been the real intention of the parties. In such a case no good inten- 
tion of the parties at the time to ultimately pay creditors, testified to by 
the parties themselves, can make that valid which the law pronounces void. 
Id. 

5. When one in failing circumstances purchases real estate, and procures 
the deed thereto to be by the vendor made to another, for the purpose of 
hindering, delaying or defrauding creditors, such real estate is subject to 
execution to satisfy a judgment against the purchaser, and the sheriff’s deed 
in such case conveys title. Hawkins v. Cramer, 99. 

6. The rule is not varied by the fact that the purchase was made for the 
benefit of a daughter, and that money, which had been before set apart and 
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FRAUDULENT CONVEYANCE — continued. 
appropriated for the daughter’s benefit, was paid for the land, there never 
being any actual delivery of the money to the daughter, but the same being 
paid by the parent on the purchase direct to the vendor. Id. 

7. If, looking to an entire written instrument, regarded either as standing 
alone, or, read in the light of surrounding circumstances, it appears to have 
been given as a security, it will be considered as a mortgage of the property 
conveyed by it, though it may contain no terms of defeasance. Hence, 
though an instrument conveying goods did not provide that it should be 
void on the payment of asum of money by the grantor, yet required the 
grantee to dispose of the goods in a stipulated time, and to apply the pro- 
eeeds to paying a debt due the grantee from the grantor, and to return to 
the latter the remainder of the preperty then left undisposed of in the hands 
of the grantee, it was held to be in effect a mortgage. Nat. Bank of Texas 
v. Lovenberg, 506. 

8. But though in effect a mortgage, if at the time of its execution there 
was a secret agreement that the grantor should remain in possession of the 
goods and sell them, and he did so remain in possession with the consent of 
the grantee, and they were by him exposed to sale, held: 

(1) That the instrument, taken in connection with the cotemporaneous 
verbal agreement, and the conduct of the parties in accordance therewith, 
was clearly within the prohibition of the seventeenth section of the act of 
March 24, 1879, regulating assignments for the benefit of creditors. 

(2) Though that section was enacted solely in reference to merchants, it 
was passed with the general design to prevent collusion between debtor and 
creditor to the prejudice of all others, and a mortgage with a cotempora- 

“neous verbal agreement that the mortgagor shall retain possession of the 


goods and sell them, is, as to creditors, void. Id. 
FRAUDULENT REPRESENTATIONS. See VENDOR AND VENDEE, 1. 
FRAUDULENT SALE. See FRAUDULENT CONVEYANCES, 3, 4. 
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FREEDOM OF THE PRE3S. See LiBet, 8, 9. 
FREIGHT CHARGES. See RAILROADS, 8, 9. 


GALVESTON. See GALVESTON WHARF COMPANY. STREETS. 13-17. 

1. The city of Galveston has authority to levy an annual tax of seven 
cents on the one hundred dollars’ valuation, to provide an emergency fund, 
Lufkin v. City of Galveston, 437. 

2, There is nothing in the city charter of Galveston indicating that the 
legislature intended to confer on that city any proprietary rights to the gulf 
shore, and no one has or can enjoy its exclusive use. Galveston City S. B. 
Co. v. Heidenheimer, 559. 

8. Any citizen has a right to keep a bath house on the gulf shore line 
within the city of Galveston, provided it be so kept as not to constitute 

’ a nuisance, or that it be so constructed and used as not to materially interfere 
with the rights of the public to the enjoyment of the waters and shores of 
the gulf. This right could not be impaired by extending the limits of the 
city to the open sea. The extension, in such an event, would be jurisdictional, 
and not proprietary. Id. 


GALVESTON WHARF COMPANY. 
1. The decree of the district court of Brazoria county, rendered April 1, 
1869, in the case of The City of Galveston v. The Galveston Wharf Com- 
pany, consolidating the interests of the respective parties thereto, vested 
the undivided one-third of the property of the consolidated wharf company 
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GALVESTON WHARF COMPANY — continued. 


in the city of Galveston, with the exception of certain property specified in 
the decree. Said one-third interest was represented by one-third of the stock 
of the consolidated company. Galveston Wharf Co. v. Galveston, 14 

2. The effect of said decree was to vest in the city of Galveston, not only 
the right to receive one-third of the dividends accruing to the wharf com- 
pany, but the further right to one-third of the entire property of the company 
as consolidated; it being, however, subject to the control of the Galveston 
Wharf Company for the uses and purposes for which the consolidation was 
made... Id. 

3. The power to alienate one-third of the wharf company property, 
which was reserved to the city in said decree, is inconsistent with any 
other relation to the one-third interest than that of ownership by the city. 
Td. 

4. Said decree clothes the wharf company with a power to be exer- 
cised in the management of said one-third interest, through a directory to 
be selected, in which the city of Galveston is to be represented as provided 
by said decree, Id. 

5. The fact that compensation is received for the use of a wharf across 
which the commerce of a country passes does not divest it of its public 
character. Id. 

6. The city of Galveston owns such a beneficial interest in the prop- 
erty of the Galveston Wharf Company, and of the dividends to arise 
from its use, as renders it improper for the city to impose taxes which 
would ordinarily deprive the city of a part of the dividends of the com- 
pany which it is entitled to receive. Id. 

7. The two-thirds interest owned by the wharf company is subject to 
state and municipal taxation. Id, 

8 The rights of the city of Galveston and of the wharf company, in re- 
spect to dividends, resulting from the fact, that the interest of one is taxa- 
ble, and that of the other is not, must, be adjusted as would the rights of 
persons holding shares of stock in other corporations, except that the city 
cannot diminish the dividends by the imposition of a tax in its own favor, 
not authorized by law. Jd. 

9. An injunction properly issued to restrain the city of Galveston from 
collecting taxes on its interest in the property of the Galveston Wharf Com- 
pany. Id, 


- 


GARNISH MENT. 


1. Suit was brought and an attachment obtained against defendants. 
Property of defendants was garnished in the hands of third parties. The 
attachment was quashed for want of jurisdiction, and the case appealed. 
Held: 

(1) That garnishments are dependent upon the validity of the attachment 
upon which they are founded, and upon the jurisdiction of the court over 
the case in which they and the attachment were issued. 

(2) That when the court had decided its want of jurisdiction and dismissed 
the suit. all subsequent proceedings, including garnishments, were dismissed 
also. Holek v. Phoenix Ins. Co., 66. 


GIFT. See FRADDULENT CONVEYANCES, 6. HUSBAND AND WIFE, 1-3. 
GRANT. 


1. When a grant is described as extending to the sea-shore, and bounded 
by it, the shore will not be considered as included in the grant. (Citing 
Storer v. Freeman, $ Mass., 439; Niles v. Patch, 13 Gray, 257; and Little- 
field v. Maxwell, 31 Me., 184.) Galveston City S. B. Co. v. Heidenheimer, 559. 
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GROWING CROPS. See DAMaGEs, 11, 12, 15-17, 
GULF SHORE. See SEA SHORE. 
HANDWRITING. See EVIDENCE, 5, 22. 
HEARSAY. See EvIpENcE, 15. 

HEIRS. See CoMMUNITY PROPERTY, 2. 


HOLIDAYS. 

1. The statute does not require the public offices of the state to be closed 
on legal holidays, nor prohibit the courts from transacting business. In 
enumerating what is forbidden to be done on a holiday, and leaving the per- 
formance of other things discretionary, it is[manifest that judicial acts, not 
specially prohibited, which are performed on that day, are not void. H., E£, 
& W. Tex. R’y Co. v. Harding, 162. 

2. It is too late to object for the first time in the supreme court to the 
fact that a writ of inquiry was executed in the district court on a legal holi- 
day, and on which writ a judgment was afterwards rendered. If the objec- 
tion were good it should have been made in the court below,—to set aside 
the proceedings for irregularity. Id. 


zi 
HOMESTEAD. 

1. The claim of homestead rights cannot be affected by the declarations of 
the husband of his opinion in regard thereto; nor can he be required in asuit 
to subject property to the satisfaction of a mortgage claimed by him on the 
trial as a homestead, to state whether he considered the property a home- 
stead or not when the mortgage was executed, if in fact the property was 
in use as a homestead at the time. Jacobs, Bernheim & Co. v. Hawkins, 1. 

2. Such statement of opinion by the husband would, however, seem 
to be admissible, if the property claimed as homestead had never in fact been 
used as such, or was no longer occupied as a home, and after removal, for 
the purpose of showing an intention to abandon, Id. 

8. If there be an actual use of property as and for a homestead pur- 
pose, although it be detached from the lot in which the residence or 
mansion house stands, then it is not necessary that some open assertion or 
claim to it as a part of the homestead be made, otherwise than as such 
claim is evidenced by the use, to invest it with homestead character. Id. 

4. See opinion and statement of case for facts under which it was held 
that a portion of a town lot, separated by a fence from that part lived upon 
and occupied by the family for home purposes, lost its homestead character 
and became subject to forced sale. Stringer v. Swenson, 7. 

5. The husband and wife are not only unable to burthen the homestead 
by contract with an ordinary lien, but they can make no conveyance of it 
with conditions of defeasance. Jones v. Goff, 248. 

6. The homestead cannot be made the subject of an executory contract 
for its sale by the husband and wife. Id. 

7. The husband and wife, while building a new home on lots in a city con- 
tiguous to the residence owned and then occupied by them, negotiated for a 
sale of the old home place. By executory contract in writing the husband 
bound himself, in consideration of a cash payment, and of deferred pay- 
ments secured by notes, to convey to the appellee the,old home. The con- 
tract was signed by the wife, and the certificate of acknowledgment was in 
the usual form prescribed by statute. Tender of the deferred payment was 
made. Held: 

(1) The contract to convey could not be enforced, 
(2) The declaration of the wife, necessary as a part of the certificate of 
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HOMESTEAD — continued. 





her acknowledgment, ‘‘ that she did not wish to retract it,” is applicable to 
executed contracts only. 

(3) Such a declaration in signing an executory contract for the sale of her 
homestead is, in effect, only her declaration that she does not wish to retract 
the written promise to convey, then signed by her. 

(4) When the deferred payment was tendered on the executory contract, 
thus signed by her, the law protected her in the right to retract her promise 
to convey, and the courts cannot enforce its observance. Id. 

8. It is not every sale of the homestead involving a condition of defeasance 
which is rendered void by the clause in the constitution relating to that sub- 
ject, but the constitution declares that pretended sales involving such con- 
ditions shall be void. Hardie v. Campbell, 292. 

9. A conveyance by husband and wife, absolute on its face, of the home- 
stead, with a cotemporaneous agreement with the vendee that it shail be 
reconveyed on repayment to him of the money purporting to constitute 
the consideration in the deed, is inoperative and void if the transaction 
was effected to secure the payment of a debt, Id. 

10. If, however, the relation of creditor and debtor between the parties 
was terminated by the deed executed by the husband and wife, the deed 
would be valid. If, on the other hand, the real nature of the transaction 
was such that the relation of creditor still existed after the execution of the 
deed, then it would be considered as a pretended conveyance involving a 
defeasance and invalid as affecting the homestead. Id, 

11. A homestead was conveyed by deed absolute on its face, based on 
the following proposition by the purchasers: ‘‘We will give you $7,000 
for‘your place, you to have the deed made to us, same to be examined by 
some good attorney, and to give us your notes for the rent at $50 per month, 
The insurance on the house to be transferred to us, but at present we could 
not promise to increase your salary or to extend your note for $1,500. If at 
the end of twelve months you wish to purchase the house from us, you can 
doso on favorableterms. You will please answer promptly. Your year is 
out with us on the 15th of this month.” Held, that there was nothing in the 
letter which, unaided by other facts, would constitute the transaction a con- 
ditional sale. Id. 

12. The owners of a homestead made an absolute conveyance thereof with 
full warranty, taking from the apparent purchaser a promissory note for the 
deferred payment, with a trust deed on the property to secure its payment. 
Afterwards, the original vendors transferred and indorsed the note to H. for 
value, who, in default of payment, procured the trustee to advertise and 
sell the property at public sale, at which H. became the purchaser, receiv- 
ing a deed from the trustee. Ina suit by H. to recover a balance still due 
on the note, from the original owners of the homestead and their apparent 
vendees, the latter set up homestead rights, and, among other defenses, that 
the conveyance by them was not real, but colorable, being resorted to as an 
expedient to raise money by negotiating the note for the deferred payment, 
and that H. caused this course to be resorted to, and knew the real character 
of the transaction. Held: 

(1) If H. had notice that the conveyance was made to the apparent vendee 
by the owners of the homestead, not on a real eonsideration, but that it was 
accepted by him for their accommodation and asa means of enabling the 
owners to procure money, then the deed to the apparent purchaser divested 
as to him no homestead rights of the original owners. 

(2) If H. had no such notice he could rely on the deed from those claim- 
ing the homestead, as having been sufficient to divest them of all interest 
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HOMESTEAD — continued. 


in the property, and this even though the vendors had remained in possession 
of the property after executing the deed. Hurt v. Cooper, 362. 

13. The words which occur in the constitution in the homestead article, 
‘‘used for the purposes of a home,” refer to lots other than those on which 
the family reside, and whether they constitute a part of the homestead 
must depend on their use. Mere ownership will not constitute them a part 
of the home. Aer v. Bassett, 545. 

14. If a lot be continuously used in connection with the home residence, 
in such way as to contribute to the comfort of the home place, as if it be 
used for an inclosed pasture in which to keep the domestic animals of the 
family, that will constitute such use for purposes of a home as will invest 
it with homestead character, though it be disconnected and separated by 
streets from the home place proper. Id. 

15. The husband may, without being joined by his wife, grant a right 
of way to a railroad company across a tract of land belonging to him- 
self and wife and occupied by them asa homestead, when the use of the 
right of way by the railway does not materially affect the right of the wife 
to the enjoyment of the use and occupancy of the land for homestead pur- 
poses. Randall v. Tex. Cent. Ry Co., 586. 

16. The homestead was the separate property of the wife. The husband, 
not being able to induce the wife to compel her sister, who performed the 
menial labor for the family, to quit the premises, removed from the home 
and left the wife in 1877; and, though he lived near her fcr the greater 
part of four years, never visited her or questioned her physician during her 
last sickness as to her condition. Three days before the wife died (in May, 
1881) she conveyed her homestead to her sister, the husband not Joining. 
The husband sued the sister of the deceased wife to recover the home place. 
Held: 

(1) The facts above stated were sufficient to show abandonment, 

(2) The wife’s deed conveyed title. Hector v. Knox, 613. 


HOUSTON. See STREETs, 1-10. 
HUSBAND AND WIFE. See ALIMoNy. SEPARATE PROPERTY, 1, 2. VEND- 


or’s LIEN, 4. 

1. Parol evidence is not admissible to show that a deed, which on its face 
is a deed of gift to husband and wife, was really for the consideration of 
natural love and affection to the wife. Rogan v. Williams, 123. 

2. Under such a deed, the husband and wife became tenants in common 
of the land conveyed, and each owned an undivided half interest as separate 
property. Id. 

3. The husband, owning such an interest, conveyed it in trust to secure a 
note executed by him and his grantor, the grantor being security and_ still 
owning an undivided interest in another portion of the original survey. After 
the levy of an attachment on the land thus conveyed to husband and wife, 
to secure a debt due from the husband alone, the trustee sold the land to the 
grantor, no consideration being paid; and this in pursuance of an agreement 
that the holder of the note on which the grantor was surety should receive 
from him a deed to land out of the survey in payment of his debt, about 
equal in quantity to the interest covered by the trust,deed. The deed was 
made in pursuance of the agreement and the debt discharged. In a suit to 
subject the land conveyed by deed of gift to the husband and wife to at- 
tachment for the husband's debt, the validity of the trust deed being admit- 
ted, held: 

(1) The land of the husband was primarily bound for the payment of the 
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HUSBAND AND WIFE—continued. 


debt secured by trust deed, and then the remaining interest of the wife, and 
then the grantor who was surety. 

(2) The trustee having conveyed to the grantor the land held in trust, and 
he as surety having discharged with it the trust debt, by conveying with it 
land of his own, the individual creditors of the husband could not com- 
plain, and the land was not subject to the satisfaction of their claims. 

(3) No right existed in the creditors to pay off the trust debt, and subject 
the property to their attachment. Id. 

4, The right and power of the wife, who has been abandoned by her hus- 
band, to sell as a feme sole her separate estate, or, when necessary for the 
support of her family, the common property, is well established. The de- 
sertion and absence are the foundation of the right, coupled with necessity 
for a support. But that rule is not broad enough to validate a deed by 
husband and wife to the homestead, made when the husband is non compos 
mentis, though the wife properly acknowledge it, when the conveyance is 
made to pay a debt already due from the husband. In a case where the 
homestead constituted the entire property of the wife, to give validity to her 
deed under such circumstances would be to disregard the reason of the law, 
founded in the necessity for a support, which authorizes her sometimes dur- 
ing coverture to act as a feme sole. Heidenheimer v. Thomas, 287. 

5. The language in Forbes v. Moore, 32 Tex., 200, which seems to indicate 
a different rule, must on that point be regarded as obiter dicta. Id. 

6. No power exists in the wife alone to alienate the separate property of 
the husband, who is insane, or of the community during the period of his 
insanity. Id, 

7. The Revised Statutes (arts. 2621, 2653, 2670, 2660) make provision for 
the support of the family and the education of the children of insane per- 
sons, in obedience to orders of the courts, when necessary. (Leggate v. 
Clark, 111 Mass., 308, reviewed.) Jd. 

8. The homestead was the separate property of the wife. The husband, 
not being able to induce the wife to compel her sister, who performed the 
menial labor for the family, to quit the premises, removed from the home 
and left the wife in 1877; and, though be lived near her for the greater part 
of four years, never visited her or questioned her physician during her last 
sickness as to her condition. Three days before the wife died (in May, 1881) 
she conveyed her homestead to her sister, the husband not joining. The 
husband sued the sister of the deceased wife to recover the home place. 
Held: 

(1) The facts above stated were sufficient to show abandonment, 

(2) The wife’s deed conveyed title. Hector v. Knox, 613. 


IMPEACHING WITNESSES. See EvIDENCE, 7. 


1, The testimony of a witness taken by deposition cannot be impeached 
by producing his ex parte affidavit, made three years before, under circum- 
stances not disclosed, and to which his attention was not called when his 
deposition was taken. Mara vy. Heidenheimer, 304, 


IMPROVEMENT OF STREETS. See STREETS. 
INADEQUACY OF CONSIDERATION, See Forcep SAtg, 1. 
INDORSEMENT. See NEGOTIABLE PAPER, 4, 


1. Parol evidence will not be admitted to prove that an indorsement was 
intended to be without recourse against the indorser, when it was not so 
expressed in the indorsement, Cresap v. Manor, 485. 
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INJUNCTION. See DAMAGES, 17. 











EASEMENT, 1. TAXATION, 6. 

1. Where a party, having already instituted suit, seeks to enjoin the gale 
of certain property of defendant on the ground of fraud, if the petition for 
injunction contained averments sufficient, if established by proof on the 
final hearing, to entitle the one asking to the relief sought, or if it could 
have been so amended as to state a good cause of action, the court below 
should not have dissolved the injunction and dismissed the case, but should 
have retained the original cause when asked, so as to give the party seeking 
the remedy an opportunity of proving the averments of the petition. (Hall 
v. McComas., 59 Tex., 484; Pullen v, Baker, 41 Tex., 420; Gaskins v. Peebles, 
44 Tex., 390; Lively v. Bristow, 12 Tex., 60; Floyd v. Turner, 23 Tex., 204; 
Baldridge v. Cook, 27 Tex., 565; Edrington v, Allsbrooks, 21 Tex., 188; 
Eccles v. Daniels, 16 Tex., 187; Sims v. Redding, 20 Tex., 387; Fulgham », 
Chevallier, 10 Tex., 518, cited and approved.) Washington County vy, 
Schulz, 32. 

2. A petition for injunction having sought to restrain all persons from 
enforcing a certain judgment alleged to be void, a partnership firm volun- 
tarily intervened, and defenses accruing since the rendition of the judg- 
ment were set up by plaintiff to intervenors’ petition. Held, that it was 
error to permit the intervenors to withdraw from the case and thereby de- 
feat the right of plaintiff to have the benefit of an adjudication between 
them and himself. Dunlap v. Southerlin, 38. 

3. An application for injunction, made by the defeated party in a suit, and 
based on the fact that he was misled as to the time of the adjournment of 
the term at which the judgment was rendered, whereby he was prevented 
from obtaining an order giving time after adjournment to make up a state- 
ment of facts, should not be granted, even if due diligence in the former 
cause was shown, unless it is made to appear that the judgment would prob- 
ably have been reversed on appeal. Rattov. Levy, 278. 

4. In such a proceeding the petition should set forth in substance the 
pleadings and facts proved in the former suit. Unless it appears from these 
that there is good reason to believe that a different result would be reached 
by a new trial, equity will not interpose to prevent the enforcement of the 
judgment. Id. 

5. The surety on a bond executed in the course of judicial proceedings, 
and on which a judgment of forfeiture has been rendered, cannot enjoin an 
execution issued under the judgment of forfeiture for causes which he 
might with due diligence have known and pleaded to the suit in which the 
judgment was obtained, and which his negligence prevented him from 
presenting at the proper time. Clegg v. Darragh, 357. 

6. The surety on a claim bond, after judgment of forfeiture, sought to 
enjoin the execution on the ground that the principal (which was a corpo- 
ration) never executed the bond, but that its name was signed thereto with- 
out authority. The surety made no effort for eight months to ascertain 
whether the attorney who assumed to represent the principal had author- 
ity ; his co-surety was dead; the residence of the corporation was in a dis- 
tant state, and the surety took no steps to defend against proceedings on 
the bond. Held, that he was not entitled to injunction. Jd. 

7. In such a proceeding by injunction, the sheriff and the executrix of 
aco-surety being parties defendant, it was proper .on a dissolution of the 
injunction to dismiss the suit, no question being raised as to the ability of 
the estate of the deceased co-surety to make contribution, and no applica- 
tion being made to continue the cause as an original proceeding against the 
co-surety for contribution. Id, 







itil i Ati b> 








ie 


nn oak pe eS 





















































Inpex. 








—_——- 


INJUNCTION — continued. 
8. The supreme court will not reverse the action of the district court in 
giving or refusing damages on the dissolution of an injunction unless there 
appears to have been manifest error or mistake of law. Id. 


INNOCENT PURCHASER. See EsTOpPPEL, 1. 

1. A purchaser of land is not charged with notice of a claim thereto after- 
wards asserted by a tenant in possession, who was a tenant of his vendor 
at the time of the purchase. Under such circumstances the mere occu- 
pancy of the land by the tenant cannot be held to require an inquiry to be 
prosecuted further than to ascertain the existence of the tenancy. Smith 
v. Miller, 72. 

2. The effect of possession of land by a third party is simply to put per- 
sons desiring to purchase on inquiry ; it does not determine what the inquiry 
shall be, or of whom it shall be made. (Citing Eylar v. Eylar, 60 Tex., 
819.) Id. 

8. If one known to be a tenant in possession under a vendor afterwards 
asserts title as against the purchaser, under an unrecorded title from a 
former vendor, about which he was ignorant when he accepted the tenancy, 
his occupancy of the land cannot charge the purchaser with notice of any 
right in him inconsistent with his tenancy. Id, 

4, Under such circumstances, nothing short of a repudiation of the ten- 
ancy, brought home to the purchaser before the purchase, can charge the 
purchaser with notice of the tenant’s title. Id. 


INSANE. 
1, A judgment rendered by a court of competent jurisdiction against one 
who was non compos mentis at the time of its rendition is binding upon 
him and on those holding in privity with him, so long as it remains unre- 
versed, and not affected by some direct proceeding instituted to annul it. 
(Citing Lamprey v. Nudd, 29 N. H., 308; Wood v. Bayard, 63 Penn. St., 32t; 
Johnson v. Pomeroy, 31 Ohio St., 248, and other cases.) Ewing v. Wilson, 88. 

2. Such a judgment is conclusive, in trespass to try title, as to all matters 
affecting title which might have been litigated, and is binding upon parties 
and privies until reversed or set aside by some direct proceeding. Id. 

3. In a suit to set aside a deed, purporting to be the act of the grantor, on 
the ground of mental incapacity at the time of its execution, the court will 
not set aside the verdict of a jury, finding that he was non compos mentis 
at the time, if there was evidence sustaining the verdict, on the ground that 
there was evidence which would have sustained a different finding. Hei- 
denheimer v. Thomas, 287. 

4, The right and power of the wife, who has been abandoned by her hus- 
band, to sell asa feme sole her separate estate, or, when necessary for the 
support of her family, the common property, is well established. The de- 

sertion and absence are the foundation of the right, coupled with necessity 
for asupport. But that rule is not broad enough to validate a deed by hus- 
band and wife to the homestead, made when the husband is non compos 
mentis, though the wife properly acknowledge it, when the conveyance is 
made to pay a debt already due from the husband. In a case where the 
homestead constituted the entire property of the wife, to give validity to 
her deed under such circumstances would be to disregard the reason of the 
law, founded in the necessity for a support which authorizes her sometimes 
during coverture to act as a feme sole. Id. 

5. The language in Forbes v. Moore, 32 Tex., 200, which seems to indicate 
a different rule, must on that point be regarded as obiter dicta. Id, 
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INSANE — continued. 

6. No power exists in the wife alone to alienate the separate property of 

the husband, who is insane, or of the community during the period of hig 
insanity. Id. 

7. The Revised Statutes (arts. 2621, 2653, 2670, 2660) make provision for 
the support of the family and the education of the children of insane per- 
sons, in obedience to orders of the courts, when necessary. (Leggate v, 
Clark, 111 Mass., 308, reviewed.) Id. 


INSOLVENCY. See ASSIGNMENT FOR CREDITORS. STOPPAGE IN TRANSITU, 
INSURANCE. See Fire INSURANCE. 


INTEREST. See County TREASURER, 1. 
1, When a party is entitled to recover damages for the wrongful destrue- 
tion of his property, interest on its value should be allowed from the date 
of its destruction. T. & P. R’y Co. v. Tankersley, 57. 
2. Judgment against a defaulting treasurer, for school funds intrusted to 
his custody as such, should bear interest from the first of the year succeed- 
ing his default. Simons v. County of Jackson, 428. 
INTERLOCUTORY ORDER. See APpPzgAL, 1, 2. 
INTERVENTION. See INJUNCTION, 2. 


JUDGMENT. See ConrEession OF JUDGMENT, 1. RES ADJUDICATA. 

1, Although two verdicts were found by the jury, that only will be con- 
sidered as the proper verdict upon which the judgment is based; nor is it 
necessary that the verdict be incorporated in the judgment, with or without 
the signature of the foreman of the jury attached thereto. McKinnon y, 
Reliance L. Co., 30. 

2. Every judgment, when ambiguous as to the party or parties in favor 
of or against whom it is rendered, must be read in the light of the entire 

~ record of the cause in which it was rendered. (Wilson v. Nance, 11 Humph, 
(Tenn. ), 191; Fowler v. Doyle, 16 Iowa, 535; Bell v. Massey et al., 14 La, 
Ann., 831; Leviston v. Swan, 33 Cal., 484; Beers v. Shannon, 73 N. Y., 297; 
Hays v. Yarborough, 21 Tex., 489; Little v. Birdwell, 27 Tex., 692, cited and 
approved.) Dunlap v. Southerlin, 38. 

3. A judgment rendered in favor of a party not before the court, upona 
cause of action accruing to other parties, is void, and no execution can le- 
gally issue in favor of such party on such judgment. Id. 

4, Acourt has no more power, until its action is called into exercise by 
some kind of pleading, to render a judgment in favor of a party than it has 
to enter a judgment against him until he has been brought within its juris- 
diction by some method known to the law; nor will it be presumed, in the 
face of a record which shows that certain named plaintiffs were seeking 
and entitled toa judgment, that the court rendered judgment in favor of 
some person not shown to be before it seeking relief. /d. 

5. Such judgment, being void as to a person in no wise a party to the suit, 
would not be binding on him; nor would it be a bar to an action brought by 
him, showing himself at the time such judgment was rendered to have been 

the legal owner of a note, the basis of that judgment, and affecting the de- 
fendant with knowledge of that fact at the time the void judgment was 
obtaine?, The burden of proof as to the binding force of such judgment as 
to him would rest with the party against whom such judgment was ren- 
dered, Id. 

6. No lapse of time can make that a judgment in favor of a person not a 
party to the suit which was not a judgment at the time it was entered, Id, 
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JUDGMENT — continued. 


7. A petition for injunction having sought to restrain all persons from 
enforcing a certain judgment alleged to be void, a partnership firm volun- 
tarily intervened, and defenses accruing sinee the rendition of the judg- 
ment were set up by plaintiff to intervenors’ petition. Held, that it was 
error to permit the intervenors to withdraw from the case and thereby de- 
feat the right of p!aintiff to have the benefit of an adjudication between 
them and himself. Jd. 

8. To render a judgment of the district court liable to collateral attack for 
want of service or notice to defendant, against whom the judgment was 
rendered, it is necessary that the absence of notice or service should appear 
affirmatively on the face of the proceedings in which the judgment was 
rendered. Mikeska v. Blum, 44. 

9. A judgment obtained by fraud is not for that reason subject to a col- 
lateral attack. It is voidable only, and remains a valid judgment, unless 
annulled by some proceeding having for its object to set it aside; it eannot 
be collaterally attacked. Id. 

10. A judgment rendered in a suit founded on an obligation before its 
maturity is not subject to collateral attack. Id. 

11. A judgment rendered by a court of competent jurisdiction against 
one who was non compos mentis at the time of its rendition is binding upon 
him and on those holding in privity with him, so long as it remains unre- 
versed, and not affected by some direct proceeding instituted to annul it. 
(Citing Lamprey v. Nudd, 29 N. H., 303; Wood v. Bayard, 63 Penn. St., 321; 
Johnson v. Pomeroy, 31 Ohio St., 248, and other cases.) Ewing v. Wilson, 88, 

12. Such a judgment is conclusive, in trespass to try title, as to all matters 
affecting title which might have been litigated, and is binding upon parties 
and privies until reversed or set aside by some direct proceeding. Id. 

13. There is no error in rendering judgment on the last day of the term of 
court, when the cause is submitted to the court on that day. For this, rule 
65 for the government of district courts makes special provision. Stark v, 
Miller, 164. 

14, Statements of irregularities practiced by a district judge, in interlin- 
ing a judgment after its entry, will not be noticed by the supreme court 
when made only in the briefs of counsel, with nothing in the transeript to 
sustain them. Id. 

15. The entries made by a district judge on his docket are for his own 
convenience and that of the clerk in making his entries. They form no part 
of the record, and, in case of a discrepancy between such entries and those 
made in the records of the court by the clerk, the latter must prevail. Id. 

16. An application for injunction, made by the defeated party in a suit, and 
based on the fact that he was misled as to the time of the adjournment of 
the term at which the judgment was rendered, whereby he was prevented 
from obtaining an order giving time after adjournment to make up a state- 
ment of facts, should pot be granted, even if due diligence in the former 
cause was shown, unless it is made to appear that the judgment would prob- 
ably have been reversed on appeal. Rattov. Levy, 278. 

"17. In such a proceeding the petition should set forth in substance the 
pleadings and facts proved in the former suit. Unless it appears from these 
that there is good reason to believe that a different result would be reached 
by a new trial, equity will not interpose to prevent the enforcement of the 
judgment, Id. 

18. When issues on facts are found by the court, and its judgment pro- 
nounced on conclusions of law announced, the failure to find on a material 
issue about which the testimony is conflicting will be cause for reversal of 

the judgment. Mara v. Heidenheimer, 304. 

















JUDGMENT — continued. 


19. A judgment may be amended, at a term of court held after the one at 
which the judgment entry was made, by inserting therein the name of one 
of the parties to the cause, omitted through mistake, when the notes upon 
the docket of the presiding judge furnish data by which to make the cor- 
rection. Whittaker v. Gee, 435. 

20. Such amendment may be made after the dismissal of an appeal, based 
on the defect inthe judgment. Id. 

21. The omission of the clerk to entera judgment, the character of which 
is apparent from the entry made by the judge on his docket, cannot preju- 
dice the rights of one who obtained it. The correction may be made on 
motion of a party, made in answer to a motion by the opposite party to rein- 
state the cause, when all the parties are brought before the court. Jd, 

22. This case distinguished from Lewis v. Arambould, 55 Tex., 611. Id, 

23. A judgment rendered against a firm, when in the proceeding wherein 
it was rendered there was service on but one of the firm, will bind the 
partnership real estate, and the individual land of the member of the firm 
served with process, situate in the county where it is recorded, but not 
the separate property of the members of the firm not served. Putten v. 
Cunningham, 666. 


JUDGMENT LIEN. 


1. When a party, having taken steps to appeal from a judgment of the 
district court against him, fails to file the transcript by the return day of 
the proper assignment, and abandons it, the appeal will be considered as 
having terminated with the return day, and execution may thereafter issue 
at any time on the judgment. If, in such a case, no execution has issued 
on the judgment within twelve months, the lien is lost. Muller v. Boone, 91, 

2. After a lien is lost, the record of the abstract of the judgment cannot 
reinstate or revive it. Jd. 


JUDICIAL ACTS. 


1. The statute does not require the public offices of the state to be closed 

on legal holidays, nor prohibit the courts from transacting business. In 
' enumerating what is forbidden to be done on a holiday, and leaving the per- 
formance of other things discretionary, it is manifest that judicial acts, not 
specially prohibited, which are performed on that day, are net void. H., £, 
& W. Tex. R’y Co. v. Harding, 162. 

2. It is too late to object for the first time in the supreme court to the 
fact that a writ of inquiry was executed in the district court on a legal holi- 
day, and on which writ a judgment was afterwards rendered. If the objec- 
tion were good it should have been made in the court below,—to set aside 
the proceedings for irregularity. Jd. 


JUDICIAL QUESTIONS. See EXEcUTION, 2. 


JUDICIAL SALE. See EXECUTION. FoRCED SALE. 


JURISDICTION. See ATTACHMENT, 11. ELEcTiIOoNS, 1, 2, 4,10. MorT@aae, 





1. POLITICAL QUESTIONS. SEQUESTRATION, 3. TRIAL OF RIGHT OF PROP- 
ERTY, 2. 

1. A court has no more power, until its action is called into exercise by some 
kind of pleading, to render a judgment in favor of a party than it has to 
enter a judgment against him until he has been brought within its jurisdic- 
tion by some method known to the law; nor will it be presumed, in the face 
of a record which shows that certain named plaintiffs were seeking and en- 
titled to a judgment, that the court rendered judgment in favor of some 
person not shown to be before it seeking relief. Dunlap v. Southerlin, 38, 

















JURISDICTION — continued, 





2. Suit was brought and an attachment obtained against defendants. 
Property of defendants was garnished in the hands of third parties. The 
attachment was quashed for want of jurisdiction, and the case appealed. 
Held: 

(1) That garnishments are dependent upon the validity of the attachment 
upon which they are founded, and upon the jurisdiction of the court over 
the case in which they and the attachment were issued. 

2) That when the court had decided its want of jurisdiction and dismissed 
the suit, all subsequent proceedings, including garnishments, were dismissed 
also. Holek v. Phoenix Ins. Co., 66. 

3. Where a county commissioners’ court ordered a third class road to be 
changed into one of the second class, without complying with the statutory 
enactments in regard to establishing public roads and compensating the 
owners of land over which they pass, held: 

(1) That the opening a second class road imposed greater burdens upon the 
land than would have been imposed by the opening of a third class road. 

(2) That such a taking without compensation to the owner is in violation 
of art. I, § 17, of the constitution. 

(3) That had the county court proceeded as required by statute, the district 
court would have had no appellate jurisdiction over its decisions; but if it 
proceeded contrary to the statutes; the district court had jurisdiction. 
Bounds v. Kirven, 159. 

4. Where an individual has a right given by statute to be a member of a 

society created by statute, the courts will interfere to protect that right, re- 
gardless of the question of property. (Citing The People v. Medical Society, 
32 N. Y., 187.) Manning v. San Antonio Club, 166. 
5. An incorporated society, organized for literary purposes, but having 
neither capital stock nor corporate property, adopted the following by-law: 
‘* Any member shall forfeit his membership to the club whose conduct shall 
be pronounced by a vote of the majority of the board of directors present 
at a meeting to have endangered the welfare, interest or character of the 
club.” Under that by-law a member was expelled. Held, that in the ab- 
sence of a by-law requiring the member to be notified of the fact that he 
was to be tried, the action of the directors, though without notice, will not 
be revised by the courts. Id. 

6. When suit was brought in the district court upon a contract upon 
which (aside from a claim for damages on account of its alleged breach) 
there were due less than $500, according to the averments of the peti- 
tion, but in addition thereto $3,000 were claimed as damages resulting 
from a breach of the contract, it was held that a plea to the jurisdiction on 
account of the amount in controversy was properly overruled. Farrar v. 
Beeman, 175. 

7. Jurisdiction, so far as matter or amount in value is concerned, must 
be determined by the petition; and the question is concluded by its aver- 
ments in so far as they state facts in relation to the thing in controversy 
unless it otherwise appears that an attempt has been made toconfer juris- 
diction by averments improperly. Dwyer v. Bassett, 274. 

8. In actions sounding in damages, the amount of damages claimed, 
and not the amount of the verdict, determines jurisdiction. In actions 
ex contractu, the amount claimed determines jurisdiction, if it is not made 
to appear that a fraud upon jurisdiction has been attempted by improper 
averments in the petition. Id, 

9. In a case admitting of reasonable doubt as to whether the amount in 
controversy is within the jurisdiction, and where the plaintiff might have 
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JURISDICTION — continued. 





had reasonable grounds to believe that he could recover a sum within the 
jurisdiction of the court, the ease will not be dismissed, for all intendmentg 
in a doubtful case are in favor of the jurisdiction. Jd. 

10. The question of a fraud on jurisdiction can only be raised by proper 
averments presenting that issue, which must be determined under appro- 
priate instructions, Id. 

11. The court was asked to charge a jury on the question of jurisdiction 
as follows: ‘*‘ The defendant has pleaded that this court has no jurisdiction 
of the subject-matter, and wants the jury to say how much is really in con- 
troversy inthissuit. . . . Then what is the real amount in controversy,” 
Held, that a refusal to give the charge was proper; for the jury might 
probably have thought that the ‘real amount in controversy” was only 
such sum as they thought, under all the evidence, the plaintiff ought to 
have recovered. Id. 

12. Jurisdiction over attachment proceedings is part of the general juris- 
diction conferred on the courts in whieh they are cognizable, and the same 
presumption will be indulged in favor of that jurisdiction as in other cases, 
and the same intendments in favor of the officer executing the writ of at- 
tachment. Willis v. Mooring, 340. 


JURY. See QuEsTIONS oF LAW AND Fact. 
JURY FEE. 


1.'Article 3066 (Rev. Stat.), regarding the deposit of a jury fee by the 
party demanding a trial by jury, is not mandatory in requiring its deposit 
with the clerk on the first day of the term of court. (Following Hardin 
v. Blackshear, 60 TexX., 132, and Berry v. T. & N. O. Ry Co., 60 Tex., 654.) 
Gallagher v. Goldfrank, 473. 

2. A jury was demanded on the first day of the term, and the jury fee 
paid on the second day: Held, that when no injary resulted to the opposing 
party, and neither the business of the court nor the trial of the cause was 
delayed thereby, the jury fee should have been accepted and the jury 
allowed. Id. 


JUSTICES’ COURTS. See CiTaTion, 2. TRIAL OF RiGut or PROPERTY, 2. 


1. Proceedings before justices of the peace should be treated with liberal 
indulgence. J. & G. N. R’y Co. v. Philips, 590. 


LACHES. See InguncTION, 6. LIMITATIONS. 


1. Inan equitable proceeding to remove cloud from title, caused by a 
sheriff's sale and deed to the land, begun fourteen years after the sale com- 
plained of, held, that the long delay, unexplained, was fatal to the action. 
Haskins v. Wallet, 213. 


LAND CERTIFICATE. 


1. An agent was placed in possession of a genuine conditional land cer- 
tificate, in 1839 or 1840, to locate the same, by one not shown to have been 
the true owner, which, after obtaining possession of the unconditional cer- 
tificate, he located. About twenty years after receiving the certificate, the 
party who thus received it, hearing of the death of him who delivered 
it to him, asserted claim to the land covered by the certificate and patent 
which had been issued to the heirs of the grantee. ‘Suit was brought by 
the true owner to recover the land in 1880. Held, that the party who 
thus received the certificate to locate could not resist the claim of the true 
owner, under a claim for services. Lapse of time cannot avail him as a 
defense. In this case there was no such adverse possession shown as would 
bar the right of the true owner. Little v. Weatherford, 638. 
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LANDLORD AND TENANT. See Limirations, 2. 

1. In foreclosing a landlords lien on a hotel, which was rented and used 

as such by the wife, under a valid contract of lease made by the husband 

as her agent, the furniture in the hotel claimed by the wife was subject to 

the lien, whether the same was separate or community property. Bies- 
enbach v. Key, 79. 

2. If, however, the husband rent property as agent of his wife, which 
is not necessary for herself, her children or her separate property, her sep- 
arate estate would not be bound. Id. 

3. The Jandlord’s lien attaches upon whatever property the lessee, or his 
vendee who has bought it not in the ordinary course of business, has on 
the rented premises when the warrant issues and is levied, and this without 
reference to the time when the debt for rent accrued. Block v. Lutham, 414. 

4, The acceptance of a collateral promise of one who purchases the stock 
of goods of the tenant, to pay the rent, will not of itself operate as a release 
of the landlord’s lien. Id. 

5. A voluntary written obligation executed by a purchaser from the 
tenant, on a consideration moving from the tenant and not from the land- 
lord, whereby the obligor binds himself to pay for the tenant the rent, does 
not operate a release of the landlord’s lien, the enforcement of which is 
sought against goods purchased, not in the ordinary course of business, and 
found and seized for rent on the premises. Nor in such a case can the land- 
lord who has seized the goods be compelled by other attaching creditors 
who attack the purchase of the goods as fraudulent, to resort first to the vol- 
untary promise of the purchasers to pay rent, before seeking satisfaction out 
of the goods themselves, seized under distress warrant. (Cannon v. Kreipe, 
14 Kans., 326; Calloway v. The Bank, 54 Ga., 573; Denham v. Williams, 39 
Ga., 312; Jervis v. Smith, 7 Abb. Pr. (N. S.), 221, cited and approved.) Id. 


LANDLORD'S LIEN, See LANDLORD aND TENANT, 1-5. 


LAND TITLES. See AccrETIONS. BOUNDARIES. COMMUNITY PROPERTY, 
DrED. EsTopPeL, 1. INNOCENT PURCHASER. 

1. An application for the purchase of land, made before the law of Janu- 
ary 22, 1883 (Gen. Laws, p. 2), went into effect, when unaccompanied with 
any further act to acquire the land, conferred no vested right in the same, 
and the act above referred to, withdrawing the land from sale, prevented the 
subsequent acquisition of title thereto by compliance with the terms of the 
acts by which the land was placed on the market. State v. Work, 148, 


LAPSE OF TIME. See Trusts, 1, 2. 

1. No lapse of time can make that a judgment in favor of a person not a 
party to the suit which was not a judgment at the time it was entered. Dun- 
lap v. Southerlin, 38. 

2, An agent was placed in possession of a genuinue conditional land cer- 
tificate, in 1839 or 1840, to locate the same, by one not shown to have been 
the true owner, which, after obtaining possession of the unconditional cer- 
tificate, he located. About twenty years after receiving the certificate, the 
party who thus received it, hearing of the death of him who delivered it to 
him, asserted claim to the land covered by the certificate and patent which 
had been issued to the heirs of the grantee. Suit was brought by the true 
owner to recover the Jand in 1880. Held, that the party who thus received 
the certificate to locate could not resist the claim of the true owner, under a 
claim for services. Lapse of time cannot avail him asa defense. In this 
case there was no such adverse possession shown as would bar the right of 
the true owner. Little v. Weatherford, 638. 
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LATENT AMBIGUITY. See DEED, 4. 
LEADING QUESTIONS. See Derpositions, 1, 
LEGISLATIVE PROCEEDINGS. See LIBEL, 6. 
LETTERS. See EVIDENCE, 5. ; 
LIBEL. iS 

1. A libel, as defined in the statute, may be committed by either mak- 
ing, writing, printing, publishing, selling or circulating the malicious state- 
ment with intent to injure another. Belo v. Wren, 686. 

2. Each act of either making, publishing or circulating a libel being a 
separate offense, it results that the circulation of a newspaper containing a 
libelous statement, beyond the limits of the county in which the paper 
issues, is an offense, no matter what may have been done with it in the 
county where the press of the paper is operated. Jd. 

8. A libel is circulated wherever the paper containing the libelous P 
matter is sold or distributed. The fact that the libel may have been : 
perpetrated by a publication or circulation of it in one county does not 
render it less a crime to circulate the paper containing the libelous article 
in other counties. It results that under article 1193, Revised Statutes (Ex. 8), } 
a suit may be brought for damages for libel in any county in Texas in 
which the paper containing the libelous statement is circulated. Id, 

4, The public is not regarded as having such an interest in proceedings 
embodying defamatory matter as will outweigh the necessity of protecting 
the character of individuals, unless the proceedings are of a legislative or 
judicial character. (Following Cooley’s Const. Law, p. 558.) Id. 

5. For the publication of proceedings of a quasi judicial character to 
be privileged, they must have transpired before a body having the power 
to hear and determine matters submitted to its jurisdiction by the volun- 
tary consent of its members. Cooley, Const. Lim., 448. Its judicial char- 
acter alone prutects it, and to give it such character it must have authority 
not only to hear, but to decide, matters coming before it, or to redress griev- 
ances of which it takes cognizance. (Following Barrows v. Bell, 7 Gray, 
801.) Id. 

6. For the publication of matter otherwise libelous to be protected as a 
privileged matter on account of its being part of a legislative proceeding, 
the proceeding must not have been preliminary, ex parte, and secretly 
conducted; if preliminary and ex parte, the proceedings must at least have 
been openly conducted and subject to the inspection of the public. Id. 

7. A committee was created by the legislature, from its members, .to sit 1 
after its adjournment, and for the purpose of obtaining evidence by 
which the state’s counsel might be guided in instituting criminal prosecu- 
tions against the perpetrators of land frauds and forgeries. It was not 
the purpose of the committee to do anything in aid of legislation or to report 7 
to any body; it determined nothing, exercised its judgment on no question 
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requiring its judicial action, and evidence taken before it, being ex parte, 

could not afterwards be used in judicial proceedings. Parties whose con- } 
duct was the subject of inquiry before it were not permitted to appear, 4 
and its proceedings were conducted in secret, with closed deors, the public | 


being excluded. The evidence, after being taken before the committee, 
was to be filed, and it was filed, in the attorney-general’s office, where a is 
copy of it was procured, containing libelous matter, which was published mf 
in a newspaper. Held: 

(1) The committee was an irregular and irresponsible committee, exercis- 
ing doubtful powers, and formed for no purpose connected with the duties 
of the body from which it derived its appointment, 
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LIBEL — continued. 

(2) The proceedings of such a committee have no claim to be regarded 
even as a preliminary examination, in the legal sense of the term. 

(3) The public policy which required the proceedings to be kept secret 
was violated by their publication in the newspaper. 

(4) The proceedings of such a committee, when published, cannot be re- 
garded as privileged, and the publisher, if the matter be defamatory, is 
responsible in damages to the party injured. Jd. 

8. Every facility should be allowed for the quick dissemination of use- 
ful facts, and the freedom of the press should nat be restrained further than 
is absolutely necessary to protect private character from falsehood and 
slander. Id. 

9. The plastic nature of the common law will not allow the courts, in 
deference to the improvements of modern times, and the advance of news- 
paper enterprise, to so vary the cardinal principles of the law of libel that 
testimony libelous in its nature, required by the policy of the law to be kept 
absolutely secret, may be published in the columns of a newspaper. Id. 

10. The amount of damages in a libel suit is left largely to the discretion 
of a jury. They may take into consideration the motives of the publica- 
tion, while evidence as to the mode and extent of the publication is at all 
times admissible. Jd. 

11, Com. v. Blanding, 3 Pick., 304; Rex v. Gridwood, 1 Leach, 142; Rex 
v. Burdett, 4 Barn. & Ald., 95; Sanford v. Bennett, 24 N. Y., 20; Barrows 
v. Bell, 7 Gray, 301; McCabe v. Cauldwell, 18 Abb. Pr., 377, cited and ap- 
proved. The following elementary writers cited, as sustaining the principles 
announced by the decision: 1 Bishop, Crim. Practice, $$ 53, 57, 61; Odg. on 
Libel, 532; Cooley’s Const. Law, 568 and note, and Flood on Libel, 193, 194, 
244. Id. 


LIENS. See ASSIGNMENT FOR CREDITORS, 3, 4, 9, 10. ExEcuUTION, 4. JUDG- 
MENT LIEN. LANDLORD AND TENANT, 1, 2. VENDOR’S LIEN, 


LIFE ESTATE. See PARTITION, 3, 4. 


LIMITATIONS. See Execution, 3. Fire Insurance, 4. LAPSE OF TIME, 
TRIAL OF RIGHT OF PROPERTY, 2. VENDOR'S LIEN, 2. 

1. An action of trespass to try title to certain lots, bought at a sale for taxes 
due on them, was against persons holding them under claim of right, The 
defendants pleaded the ten years’ statute of limitation. Held: 

(1) That if the tax deed was valid, and any title passed, it was only such 
as the real owner of the land had at the time of the sale, 

(2) That such a purchaser stands in relation to persons in possession under 
claim of right, but with no title, just as the real owner would stand had 
there been no sale, 

(3) That if there had been no tax sale, and the suit had been instituted by 
the real owner at the time it was, if his right of action would have been 
barred by the statute of limitation, so would that of the purchaser at tax 
sale, or those holding under him. Jordan v. Higgins, 150. 

2. When a landlord places a tenant on a tract of land claimed by him, 
and designates by metes and bounds the subdivision of the tract as the 
portion which the tenant is to occupy, the possession of the tenant, on a 
question of limitation, can inure to the landlord’s benefit only to the extent 
of the designated metes and bounds set forth in the lease. If the possession 
be that of one owning an undivided interest in the whole tract, it inures to 
the benefit of the tenants in common owning the other undivided interests, 
so long as the tract remains undivided, Read v. Allen, 154. 
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LIMITATIONS — continued. 


3. When naked possession alone is relied on as constituting title to land, 
there must be an actual occupancy of the land, and the possession cannot 
be extended by construction beyond that actual occupancy. Bracken y, 
Jones, 184. 

4. Possession of land to sustain limitation must be actual, continued, 
visible, notorious, distinct and hostile. Jd. 

5. While the true owner is chargeable with knowledge of the boundaries 
of his land, he cannot be affected with netice that an adjoining proprietor 
has encroached by his fence a few feet over the line for the purpose of ac- 
quiring six hundred and forty acres of his land under the ten years’ statute, 
Id. 

6. The rule is different where the party who sets up limitation entered 
under a recorded deed, which on its face discloses a conflict and assumes to 
convey title to the land occupied. In such case the true owner, whose land 
is held adversely, is notified of the adverse claim. Jd.” 

7. See this case for facts under which it was held that adverse possession 
for twenty-three years entitled the occupant to hold, under the ten years’ 
statute of limitation, only the land actually inclosed and occupied. Id. 

8. No limitation will run in favor of a tenant in common in possession 
against his co-tenant until after notice that the possession is adverse is 
brought home to him. Moody v. Butler, 210. 

9. Proof of the payment of taxes, in support of a plea of limitation, is 
admissible, without reference to whether the land was duly assessed for 
taxes or not. Haskins v. Wallet, 213. 

10. Held, that the refusal to charge that ten years would bar a suit 
to cancel a sheriff's deed was error, in a case where the point was fairly raised 
by pleading. Id. 

11. Though the running of limitation was once stopped by the in- 
stitution of this suit, yet the appellant by pleading shifted his ground, 
abandoning the original cause of action. Afterwards, and when, if limita- 
tion had continued to run, the bar would have been complete, he amended 
again, seeking a recovery on the cause of action originally relied on. Held, 
that limitation applied, and the abandonment of the cause of action first 
relied on had the same effect regarding limitation as if the suit had never 
been instituted. Bigham v. Tulbot, 271. 

12. Article 3202 0f the Revised Statutes, which limits, among other things, 
the right of a party to bring an action for malicious prosecution to one 
year after the cause of action shall have accrued, has no application to a 
claim for exemplary damages based on the wrongful suing out of an 
attachment. The term ‘malicious prosecution,” as used in that article, re- 
fers toa criminal proceeding, and not to a prosecution as involved in a civil 
action. Bear Bros. v. Mara, 298. 

18. By the decree of a court of competent jurisdiction, rendered in 1868, 
land, with all its increase, rents and profits, was decreed to be the separate 
property of the wife, and was set apart for her separate use and for the 
education and maintenance of her children. The husband died in Septem- 
ber, 1877. Suit was brought in February, 1881, by a creditor of the com- 
munity to subject property alleged to have been purchased with the pro- 
ceeds of crops raised on the land, and which had been claimed by the wife 
as separate property from the date of her husband’s death. Held: 

(1) That the claim to subject the property was barred by limitation. 

(2) That the decree was conclusive of the wife’s right thereto. Young v. 
Willis, 388. 

14, No lapse of time will bar the cestui que trust from enforcing a result- 
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LIMITATIONS — continued. 
ing trust, so long as the trust relation is admitted, and there is no adverse 
holding by the trustee or those claiming under him, Cole v. Noble, 482. 

15. In constructive trusts the rule is different. There limitation runs 
from the time at which the cestui que trust could have indicated his right, 
by action, or otherwise. Id, 

LIQUIDATED DAMAGES. See Damaaes, 6-8. 
LITTORAL RIGHTS. See SEA SHORE. 

LOCAL ASSESSMENTS. See STREETs, 1-17. 

LOCAL IMPROVEMENTS. See Srrests, 1-17. 

LOST DEED. See Bounparies, 3. 

LOST INSTRUMENT. See CoNFESSION OF JUDGMENT, 1, 
LUNATIC. See INSANE, 

MALICE. 

1. In a legal sense, any unlawful act done wilfully and purposely to the 
injury of another, is, as against that person malicious. In this sense it does 
not imply malignity or corruption in the proper use of those terms; but any 
improper motive actuating one who sues out a writ of attachment refders 
the act malicious. Carothers v. McIlhenny, 138. 

MALICIOUS ATTACHMENT. See ATTACHMENT, 8-15. 
MALICIOUS PROSECUTION. See Limitations, 12. 


MANDAMUS. 

1. A mandamus to an inferior court lies only in case where the act directed 
to be performed requires no exercise of judicial discretion. Hence, a man- 
damus could not be used to revise a judgment of an inferior court dis- 
missing an appeal for want of a sufficient appeal bond. Ewing v. Cohen, 
482. 

2. Though mandamus is the proper remedy to enforce the performance of 
a ministerial act, when there is no other adequate legal remedy, yet the con- 
verse of that proposition, that when there is no other legal remedy the writ of 
mandamus may always be resorted to, is not true. Jd. 

8. See statement of this case for allegations in a petition for mandamus to 
compel a surveyor to make a survey, held sufficient. Texas Mexican R’y Co. 
v. Locke, 623. 

MARRIED WOMEN. See ACKNOWLEDGMENT, 1. COMMUNITY PROPERTY. 
HOMESTEAD. HUSBAND AND WIFE. SEPARATE PPOPERTY. 


MARSHALING ASSETS. See LANDLORD AND TENANT, 5. 

MASTER AND SERVANT. See NEGLIGENCE. 

MEASURE OF DAMAGES. See Damaags, 2-4, 11, 17, 22, 28, 29, 32-34, 87. 
MINISTERIAL ACTS. See MANDAMvs, 2. 
MISTAKE. See Bangs, 1, 2. 

MORTGAGE. See Homestrap, 1. STATUTE OF FRavpDS, 3. 

1. One owning a farm beyond the county of his residence executed a mort- 
gage upon it in 1881, and upon the crops of corn and cotton to be produced 
thereon during the year 1882, tosecure the nepayment of advances made to 
make the crop for 1882 and to supply the farm, and plaintiffs (the mort- 


g gees) were authorized to sell all of said property, including the cotton, 
to pay the debt. An agent, left by the mortgagor upon the place, to super- 









MORTGAGE — continued. 





intend, make the crop and purchase supplies, as needed, under the mortgage, 
assumed to be unable to save the crop without further advances, and gave 
another mortgage on the crop of 1882, the proceeds of which were applied 
to its satisfaction by the agent and mortgagee. Had such proceeds of the 
crops been appropriated to discharge the mortgage made by the owner, 
they were sufficient to have discharged it. Ina suit by the mortgagee to 
recover on the original advances which he claimed payment for, and to 
foreclose the mortgage, the owner pleaded to the jurisdiction. Held: 

(1) A power of attorney given by the owner to the agent, to mortgage 
stock upon the farm, executed before the mortgage and given for a tempo- 
rary purpose, was not sufficient to infer an authority in such agent to execute 
the second mortgage. 

(2) The proceeds resulting from the crop produced in 1882, when paid to 
the mortgagee, should have been appropriated in payment of the debt 
secured by the mortgage executed by the owner of the farm. 

(3) The proceeds being sufficient to pay that debt, and the owner residing 
out of the county in which he was sued, the plea to the jurisdiction should 
have been sustained. Skaggs v. Murchison, 3438. 

2. If, looking to an entire written instrument, regarded either as standing 
alone, or read in the light of surrounding circumstances, it appears to have 
been given as a security, it will be considered as a mortgage of the property 
conveyed by it, though it may contain no terms of defeasance. Hence, 
though an instrument conveying goods did not provide that it should be 
void on the payment of a sum of money by the grantor, yet required the 
grantee to dispose of the goods in a stipulated time, and to apply the pro- 
ceeds to paying a debt due the grantee from the grantor, and to return to 
the latter the remainder of the property then left undisposed of in the hands 
of the grantee, it was held to be in effect a mortgage. Nat. Bank of Texas 
v. Lovenberg, 506. 

3. But though in effect a mortgage, if at the time of its execution there 
was a secret agreement that the grantor should remain in possession of the 
goods and sell them, and he did so remain in possession with the consent of 
the grantee, and they were by him exposed to sale, held: 

(1) That the instrument, taken in connection with the cotemporaneous 
verbal agreement, and the conduct of the parties in accordance therewith, 
was clearly within the prohibition of the seventeenth section of the act of 
March 24, 1879, regulating assignments for the benefit of creditors. 

(2) Though that section was enacted solely in reference to merchants, it 
was passed with the general design to prevent collusion between debtor and 
creditor to the prejudice of all others, and a mortgage with a cotempora- 
neous verbal agreement that the mortgagor shall retain possession of the 
goods and sell them, is, as to creditors, void. Id. 

4, A chattel mortgage under the act of April 22, 1879 (Gen. Laws, 134), is 
not void as between the mortgagor and mortgagee, if not recorded, but is 
void only against purchasers and mortgagees in good faith. Keller v. 
Smalley, 512. 

5. The right to impeach or set aside a mortgage which is fraudulent and 
void, as against the creditors of the mortgagor, does not pass to the 
assignee of the mortgagor, by a voluntary general assignment in trust for 
the benefit of creditors subsequently executed, when unaffected by any 
statute. (Citing Williams v. Winsor, 12 R. L.,9; Gibson v. Warden, 14 Wall., 
248, and other cases.) (Stewart v. Platt, 101 U. S., 735, reviewed and fol- 
lowed.) Id. 


6. A mortgage was executed in June, 1884, to secure a debt by the debtor, 
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MORTGAGE — continued. 
who, in September, 1884, made an assignment for the benefit of such cred- 


j itors as would consent to take under it. There was nothing to show that 
4 the assignment was contemplated when the mortgage was given, or that 


the mortgagor intended by executing it todelay or defraud other creditors, 
4 or to give a preference over other creditors, or that the mortgagee believed 
2 that such was the purpose of the mortgagor. Held, construing in this con- 
nection the ninth section of the act relating to assignments, that the as- 
signee did not have the same right to attack the mortgage, which was 
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unrecorded, as creditors of the assignor holding liens would have. Id. 
. 7. If one holding a recorded mortgage lien on land, to secure the pay- 

ment of a note, represents to another, about to purchase the land from f 

i the mortgagor, that there is no lien or incumbrance on the property, and 

Ri that all liens had been discharged, and such other, influenced by such 

representations, purchases the land, with no actual notice of the mortgage, 

if and pays for it, such mortgagee, as well as the assignee of the note after 

‘ maturity and after such representations were made, is estopped from the 

:: enforcement of the mortgage, and the purchaser takes the title free there- 

\ from. Fielding v. Du Bose, 631. 


8. A chattel mortgage given on a stock of goods to secure the payment 
of a debt was duly recorded. Under the provisions of the mortgage, the 
mortgagee took possession of the goods. On the same day, but after the 
goods were in the hands of the mortgagee, other creditors attached them as 
goods of the mortgagor. Judgment was rendered below in favor of the 
mortgagee. On appeal it was maintained by the appellee that the act of 
March 24, 1879, was void under section 35, article 3, of the state constitution, 
which provides: ‘‘ That no bill shall contain more than one subject-matter, 
which shall be expressed in its caption,” because in an act relating to the if 
assignments of insolvent debtors for the benefit of creditors was included e 
a section invalidating all liens on stocks of goods exposed for sale in the 
usual course of trade, etc. Held: 

(1) That the object of the statute was to bring about a general distribution 
of all the assets of an insolvent debtor, not exempt from execution, among 
such of his creditors as would accept under the assignment and release the 
debtor from further liability. 
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(2) That in order to accomplish this end it was necessary that no portion 
of the debtor’s estate liable to execution should be concealed for the benefit 


Fi of himself or of any one else colluding with him, 

%, _ “ ° P P 

: (3) That to allow an insolvent debtor to protect his stock under a lien and 
$ to carry on his business subject only to account for the profits to the party 
: 


holding the lien, and who would share in the proceeds to the exclusion of 
other creditors, would wholly defeat the design of the statute, which was 
intended as much to bring about assignments of insolvent debtors as to 











5 procure an equal distribution of the assets after an assignment had been 

made, 

(4) That the subject-matter of the act being assignments for the benefit 

; of creditors, ,provisions in it avoiding all such liens as would allow the 
debtor merchant to remain in possession of his stock and sell it in the 

Se usual course of trade are in furtherance of the intention of the act and ger- 

7 mane to its subject-matter. 


4 (5) That the seventeenth section of the statute is constitutional and invali- 
dates every lien coming within its provisions; the property subject to the 
lien remaining subject to executions or attachments in favor of creditors 
just as if no mortgage had been given. Duncan v. Taylor, 645, 

¥. The chattel mortgage act contemplates the record of such instru- 
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MORTGAGE — continued. 
ments as are in themselves valid, but does not make valid that which the 
law has absolutely prohibited. Jd. 


10. The wording of section 17 of the act relative to assignments pro- i 
hibits all liens on stocks of goods exposed to sale in the ordinary course of ; 


trade, whether the liens contemplate replenishing the stock or not. Jd. 
11. This case distinguished from First National Bank of Texas v. Loven- 
berg, p. 506, supra. Id. 
MUNICIPAL CORPORATIONS. See Street Rartways, 1, 2. STREETs, 


TAXATION, 1-6. 
1, Construing the amended section 9 of art. 8 of the state constitution, “ 


and section 5 of art. 11, the conclusion is announced that cities of ten thou- : 
sand inhabitants are to be exempted from the maximum limit prescribed . 
for municipal governments as a class, and may levy ad valorem taxes to ih 
the extent of two and one-half per cent. on the hundred dollars’ valua- z: 
tion, when so authorized by the legislature. Lufkin v. City of Galveston, 3) 
437. 


NEGLIGENCE. See Banks, 1,2. DAMAGES. TELEGRAPH COMPANIES, 6. 

1. In an action for damages against a railway company, brought by the 
father, for injury done his littie son, by the company’s negligence, in 
leaving unfastened a turn-table, and the child, in playing on it, was 


hurt, there was evidence tending to show that the table was well fas- “ 
tened; that it could not have been unfastened by a child of tender age, s 
and that it was unfastened by those old enough to be responsible for their j 


negligence. Held, that a charge of the court was proper and sufficient to 
the effect that, if the evidence showed that defendant's employees had 
fastened the turn-table, so that a boy of the age and strength of the child : 
injured could not have removed it from its fastenings, or put it in motion, 
and that the turn-table had been moved and put in motion by other persons, 
and that the child was injured in consequence of the neglect of such third 
persons, then the negligence of the railway company, if any, would not be 
the proximate cause of the injury, and the jury should find for the de- 
fendant. G., C. & S. F. R’y Co. v. Evansich, 54. 

2. A charge of the court as to the legal liability of the railway company 
to keep its turn-tables locked, as considered in the case of G., C. & 8S. F. 
R’y Co. v. Evansich, 61 Tex., 5, cited and approved. Id. 

3. Testimony of a witness to the effect that another child had been burt 
on the same evening that plaintiff was injured is admissible in an action 
for damages for injuries done to a child by the failure of the railway com- 
pany to secure properly its turn-table. Id. 

4, The father of the injured child having recovered damages for the tem- 
porary disability that may have been incurred by his child from negligence 
on the part of the railway company in not properly securing its turn-table, 
so that children would not be injured by playing on the same, such minor 
son, owing services to his father, cannot recover for loss of time or inability 
to labor or earn money during his minority, and a charge of the court to 
the elfect that the jury may award damages to the minor individually for 
such temporary bodily disability was error. (Stewart -v. City of Ripon, 38 
Wis., 583; Traver v. Railroad Co., 3 Keyes (N. Y.),499; Minick v. City.of 
Troy, 19 Hun (N. Y.), 256; Lewis v. Farrell, 46 N. Y. Superior Ct. Rep., 358; 
Sutherland on Damages, vol. 3, p. 120.) Id. 

5. A railway company is liable in damages for injury to person or prop- 
erty caused by continuing to use a defective engine, after the defect is known 
to its employees. The fact that the engine became out of repair or defect- 
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NEGLIGENCE — continued. 
ive on the road, where there were no repair shops or facilities for repairing 
* it, will afford no excuse, if its use was persisted in, whereby injury resulted, 
- It should be stopped at the first station, or depot, after the defect rendering 
its use dangerous is discovered. T. & P. R’y Co. v. Tankersley, 57. 
6. The contributory negligence of a bailee of cotton, whereby it was con- 
sumed by fire proceeding from a railway engine, is imputable to the owner 
thereof. If, in a suit against a railway company, in which a judgment is 


; obtained agai: st it, in such case, a charge embodying the above doctrine is 
refused, it wi!l constitute cause for reversal, unless it clearly appear that the 
& company was not injured by the refusal to give the charge. Id. 
¥ 


; 7. Where a person volunteers to assist the employees of a railway com- 
pany in managing its cars, and is injured by the train, such person, in respect 


; to the liability of the railway company for the jinjury, stands in the same 
| position as those with whom he associates himself. (Distinguished from 
; Bradley v. N. Y. Central R. R., 62 N. Y., 99.) Mayton v. T. & P. R. R. Co., T7. 


: 8. An emigrant to America, having a ticket to Galveston, presented it to 
a brakeman on appellant’s train, who informed him that he was on the 
right train. After going afew hundred yards on the train he was put off 
by the conductor at night, and in trying to walk back on the railway 
track fell through trestle work and received serious damage, for which he 
sued the company. Held, that under the circumstances of the case, which 
are more fully detailed in the opinion, it was not contributory negligence for 
the appellee to attempt to make his way back to the depot on the railway 
track. H. & T. C. R’y Co. v. Devainy, 172. 

9. A railway company is not liable for damages caused by injury to one 
of its employees on a train, and which resulted from the negligence of an- 
‘ other employee of such company on the same train, unless it be made to 
; appear that proper care was not used in selecting such other employee, or 

that he being incompetent or negligent, that fact was known to the com- 
pany. G.,H. &S. A. R’y Co. v. Faber, 344. 

10. In a suit for damages, which could only be recovered by showing that 
a defendant railway company was liable on account of the negligence of one 
of its employees, a charge of the court which directed the jury to inquire 
j whether such negligence existed, when there was no evidence tending to 
show its existence, was error, and calculated to mislead. Id. 

4 11. The servant who seeks to recover for injuries claimed to have been 
F| inflicted through negligence for which his employer is liable must estab- 
: lish that negligence by proof, and that he himself was not in fault but 
exercised due care. Texas & N. O. R'y Co. v. Crowder, 502. 

12. Under this rule the plaintiff is required to show the facts sur- 
rounding and leading to the injury, and if from them a jury can reason- 
ably infer negligence in the employer contributing to the injury, and 
7 the exercise of due care by the plaintiff, then he is entitled to recover. If 
he does not show how the accident occurred by which he was injured, by 
showing his own relation to it, and other surrounding facts, some or all of 
which may appear from the character of the accident itself, he has not gone 
as far as the law requires him to go to entitle him to recover. Id. 

13. That the action to recover is prosecuted by a relation of the injured 
party does not alter the above rule. (P. & R. R’y Co. v. Schertle, 2 Am. & 
Eng. R’y Cas., 158, and Corcoran v. Railroad Co., 133 Mass., 507, cited and 
approved.) Jd. , 

14. When employees serve the same employer, labor under the same con- 
trol, and derive their authority and receive compensation from the same 
general business, they will be considered as fellow-servants, though they 
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NEGLIGENCE — continued. | 
may be of different grades, or operate in different and distinct departments : 
of the common service. M. P. R’y Co. v. Watts, 549. q 


15. One who seeks and accepts employment usually assumes all the risks 
incident to it, and generally it is not the duty of the employer to instruct 
him in the rules applicable to the service unless information be asked, or 


the employee is known to be ignorant and inexperienced regarding dangers ca 
peculiar to the service. Id. ¢, 

16. If the service be dangerous, it is the duty of the employer to use all a 
reasonable and necessary means to protect one employed against any super- 2: 


added danger that might be expected to arise from extrinsic causes. Hence, 
if one be put to work to repair a car on a switch to the main railway track, 
it is incumbent on the railway company to use due care to protect him from 
danger arising from passing engines, or other extrinsic dangers, while thus 
engaged. Id. 

17. The lease of a railway effects a transfer to the lessee of the rights and 
liabilities in its management; thus the corporation owning the railway is 
discharged from responsibility for the torts of the lessee. Id. 

18. The rule in regard to injuries caused by fellow-servants embraces all 
grades and classes of servants engaged in the common employment. Yet 
it is well settled that when a superintendent, agent or foreman is empowered 
to select, employ and discharge such servants as operate under him, he is 
bound to use the same care in protecting such servants from injury as is 
imposed upon the master, and for any failure in this respect, resulting in- 
juriously to the servant, the master must respond. Douglas v. Texas Mex- 
ican R’y Co., 564. 

19. In asuit against a railway company to recover damages for an injury 
sustained by the plaintiff while in its employment, it was alleged that de- 
fendant’s master mechanic, to whose orders plaintiff was subject, had full 
power and authority to select, employ and discharge those that operated in 
that department; and that the danger of using a piece of timber as directed 
by the master mechanic was not apparent to the plaintiff from the position 
he had taken at the direction of the master mechanic; and that the means : 
used by him at the direction of the master mechanic were only dangerous ‘ 
because of the raised condition of one of defendant’s engines, which was un- 
known to him, but was known, or by the exercise of reasonable diligence 
could have been known, to the master mechanic. Held: 

(1) That a good cause of action against the company was stated. 

(2) That the facts alleged sufficiently negative contributory negligence on 
the part of the plaintiff. Jd. * 

20. If by failing to keep bushes cut down on the right of way of a railroad, 
where stock are accustomed to roam at will, the bushes afford cover and con- 
cealment for cattle, so that their dangerous proximity to the train cannot ; 
be seen in time to avoid accident by those operating a moving train, whereby 
injury results (from a wreck caused by stock suddenly :stepping from the 
bushes on the track in front of the train), the company is tiable in damages. 
Eames v. T. & N. O. R’y Co., 660. 

21. An act is the proximate cause of an injury when the injury is the 
natural and probable consequence of the negligence or wrongful act, and 
which, in the light of attending circumstances, should have been fore- 
seen. Id. ee, 

NEGOTIABLE PAPER. 

1, An agent who executes a contract in the name of his principal, and 
in reference to a negotiable instrument, cannot be held liable thereon un- 
less his name appears as a party to the paper in some relation; nor is hea 
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NEGOTIABLE PAPER — continued. 

necessary party to a suit based on such instrument. The reason of this rule 
is that negotiable paper, being capable of transference, should show on its 
face the liability of every person who is bound for its payment, it being 
upon this that its successive holders contract. (Citing Daniel on Neg. Inst., 
803.) Texas Land Co. v. Carroll, 48. 

2. When the paper is deemed by the law merchant non-negotiable, it is 
competent to show that, although signed in the name of the agent only, the 
non-negotiable written contract was executed in the business of the princi- 
pal, and that he alone should be bound. (Citing Daniel on Neg. Inst., 305; 
Brown v. Parker, 7 Allen (Mass.), 339; Slawson v. Loring, 5 Allen (Mass.), 
342; Railroad v. Benedict, 5 Gray (Mass.), 561, and other cases.) Id, 

3. The following note was the basis of suit: 

** $1805.06. Corpus CHRISTI, TEXAS, June 8, 1883. 

** The Texas Land and Cattle Company, Limited: 

‘** Pay to the order of Carroll & Ller, eighteen hundred and five 08-100 dol- 
lars in current funds. On account of building and repairs. Payment in 
full, 

** Charge $1805.06 to Ranche, 

“To Underwood, Clark & Co., THOS. BEYNON, 

“15 West Mo. Ave., Kansas City, Mo. ; Superintendent.” 

“No. 15086.” 

Heid: 

(1) The term ‘current funds” destroys the negotiability of the paper. 
(Citing Lindsay v. McClellan, 18 Wis., 508; Haddock v. Woods, 46 Iowa, 435; 
Daniel on Neg. Inst., 56; 9 Ind., 138.) 

(2) The instrument being given in full of an account for building and re- 
pairs for the company, performed by the drawees, and it being the mode 
adopted for payment of similar liabilities, created an obligation binding on 
the company. 

(8) If the instrument, when sued on, had been indorsed to other parties 
for a valuable consideration, and there was no averment in the petition that 
the payees were at the time of instituting suit the legal owners of the same, 
an exception setting this fact up would be well taken. R. 8., arts. 268, 269. 
Id. 

4, The payees have the right to strike out their indorsement on non- 
negotiable paper, or even on a negotiable note, when the paper is found in 
their hands, the presumption being that its transfer had not been completed 
by delivery; that it had been returned by the indorsees to them; or that it 
had been transferred only for collection. (Citing Dugan v. United States, 3 
Wheat., 172; Beeson v. Lippman, 54 Ala., 276; Best v. Bank, 76 Ill, 609; 
Daniel on Negotiable Inst., 1198.) Id. 

5. A plea alleging that, by contract, the plaintiffs had agreed to furnish 
defendant with a bill of particulars containing the items of work performed 
by them and charges thereon, that plaintiffs had wholly failed and refused to 
do so, and that the consideration of the bill of exchange had wholly failed, 
was not a good plea of failure of consideration. Jd, 


NEWSPAPER. See DEED or Trust, 1, 2. 


NEW TRIAL. See Practice 1n District Court, 11. 

1. To grant a continuance of a cause, because during the progress of the 
trial evidence was excluded, without which the party could not maintain 
his suit, the exclusion of which was required by the well settled law of 
evidence, would be in violation of established practice. Nor under such 
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NEW TRIAL — continued. 
circumstances should the party obtain a new trial on the ground of sur- 
prise. Read v. Allen, 154. 

2. An emigrant to America, having a ticket to Galveston, presented it to 
a brakeman on appellant’s train, who informed him that he was on the right 
train. After going a few hundred yards on the train he was put off by the 
conductor at night, and in trying to walk back on the railway track fell 
through trestle work and received serious damage, for which he sued the 
company. Held, that under the circumstances of the case, which are more 
fully detailed in the opinion, it was not contributory negligence for the 
appellee to attempt to make his way back to the depot on the railway track, 
H. & T. C. Ry Co. v. Devainy, 172. 

3. After a verdict had been rendered for the injured man for $2,700, in 
the case above stated, the railway corporation moved for a new trial on the 
ground of newly discovered evidence. They filed an affidavit showing that 
one J. W. Miller heard the injured man and his companion say, on the night 
of the injury, that they had started for the depot on a dirt road, but fearing 
that they might not be able to find the depot, they got on the railway track, 
and the plaintiff, supposing he was on level ground, stepped off and fell in 
the ravine. Held, it appearing in evidence that the man Miller had assisted 
to convey the injured man to the depot on the night when he was injured, 
and had been all the time in the employment of the defendant company, 
it would seem that proper diligence on the part of the company might have 
discovered the testimony sooner, and the application for a new trial was 
properly overruled, Id, 

4. Where a trial by jury has been demanded and verdict rendered, the 
court has no right to render judgment for a different amount without the 
consent of all the parties; but a new trial should be granted. Heidenheimer 
v. Schlett, 394. 

5. The fact that the court might have refused to enter a judgment ifa 
different verdict had been rendered can constitute no ground for granting a 
new trial. Christian v. Seeligson, 405. 

NON COMPOS MENTIS. See INSANE. 


NOTICE. See Estopret, 1. Evimpence, 2. Homesteap, 12. INNOCENT PorR- 
CHASER, 1-4. LimITATIons, 5, 6. PRACTICE IN Disrrict Court, 14. SERV- 
ICE OF PROCESS, 1. STREETS, 13-15, 17. 


OBJECTIONS. See DrEposiTions, 1. Evipence, 80. Ho.nipays, 2 


we 


OFFICE. See ExLections, 2. Quo WARRANTO. 

1. When the will of the people is ascertained by their ballots, at an 
election provided for by law, the candidate who receives the number of 
votes necessary to elect him is entitled to the possession of the office and 
its emoluments. State v. Owens, 261. 

2. This right to an office thus ascertained is a private right which the 
constitution protects, and which the courts will enforce. The distinction 
between the right to contest an election, and that to recover an office unlaw- 
fully withheld, announced. Id. 

3. An office of profit is not only a franchise, but is property, as clearly 
as any other thing cau be made the subject of ownership; and when the law- 
ful owner is deprived of its use and possession by an ‘intruder, his right to 
have it restored to him by the courts is as clear as his right to recover any 
other property legally owned by him, and illegally withheld from him. Jd, 

4, If, in a direct proceeding to recover an office, it becomes necessary 
for the plaintiff to trace his right thereto through a popular election, 
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OFFICE — continued. 











provided for by law, he may do so; to deny him this privilege would 
be to destroy his right, if it existed. In doing this he is not restricted to 
the returns of election made by the managers, but may resort to the best 
evidence, which is to show the votes cast at the election. TJd. 

5. The return of the managers of an election in such a proceeding is 
only prima facie evidence of the state of the vote, which may be disproved 
by producing evidence furnished by the ballots themselves. Id. 

6. It results that the district court has jurisdiction to try the right 
to an office, in a suit brought for its recovery by a party claiming the 
right to it,as against one who has usurped the office and who holds posses- 
sion of it wrongfuily, provided its value is $500 or more. In trying the 
right, if the claimant charges that an incorrect return of the votes that 
elected him was made, he has the right to give evidence to show what 
votes were placed in the ballot-box by showing the votes themselves. Id. 


OFFICERS’ COSTS. See EXEcuTIon, 7. 

OFFICIAL BONDS. See County TREASURER, 1-3. 
OPENING AND CLOSING. See ARGUMENT OF COUNSEL, 1, 
OPINIONS. See HoMESTEAD, 1, 2. 

OWNERSHIP. 


1. When one sued for damages for a wrongful seizure of goods, alleged to 
have been the property of the plaintiff, desires to raise the question of own- 
ership and show that the goods did not in any sense belong to the plaintiff 
at the time of the seizure, he may do so under an answer denying generally 
the allegations of the petition. If, however, the plaintiff held the goods 


. . . . 
under a purchase, valid as between himself and his vendor, but void for 


fraud, as against the defendant and all others, the fraud should be specially 
pleaded. Willis v. Hudson, 678. 

2. Though a naked possessor may recover against a wrong-doer, yet, to 
enable him to do so, he should not so qualify in his pleading the state- 
ment of his possession, and specify the facts which constitute it, as to mis- 
lead his adversary into preparing on a false issue, which the plaintiff does 
not intend to rely upon. Id. 

3. The real owner of a stock of goods exposed for sale, though only occa- 
sionally present himself in his store, and conducting his business through 
clerks and servants, is in contempiation of law the actual possessor of the 
goods, and an action for trespass in seizing them wrongfully must be brought 
in his name and not that of one of such clerks or servants so trusted by him. 
Nor is such a one less the owner and the actual possessor because he had 
bought the goods in the name of another, and shipped them in that name, 
if he paid for them with his own money. Id. 

4, A charge of the court which makes evidence that goods were bought in 
the name of a particular person, and the bills of lading made out in his name, 
full proof of possession as well as ownership, although in fact all other things 
usually surrounding ownership and actual or constructive possession were 
wanting, was error. Id. 


PARENT AND CHILD. 


1. The father of the injured child having recovered damages for the tem- 
porary disability that may have been incurred by his child from negligence 
on the part of a railway company in not properly securing its turn-table, so 
that children would not be injured by playing on the same, such minor son, 
owing services to his father, cannot recover for loss of time or inability to 
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PARENT AND CHILD —continued. 












labor orearn money during his minority, and a charge of the court to the 
effect that the jury may award damages to the minor individually for such 
temporary bodily disability was error. G.,C. & S. Ff. Ry Co. v. Evan- 
sich, 54, 


PAROL EVIDENCE. See EvipEnce, 4, 12, 32, 33. 


PARTIES. See JUDGMENT, 4, 5. 


1. A judgment rendered in favor of a party not before the court, upon a 
cause of action accruing to other parties, is void, and no execution can 
legally issue in favor of such party on such judgment. Dunlap v. Souther- 
lin, 38. 

2. In a proceeding to set aside a sale made under judgment, the plaintiff 
and purchaser should as a general rule be made parties. (Citing Toler »v, 
Ayres, 1 Tex., 400, and other cases referred to in the opinion.) A court of 
equity will not, as a general rule, entertain a bill which does not make all 
persons who would be affected by the decree sought, parties to the proceed- 
ing. Ewing v. Wilson, 88. 

3. In a suit. to recover a sum of money specified in notes signed by the 
wife alone, it was alleged by the plaintiff that they were made, or agreed 
to be made, by husband and wife, to secure purchase money for land sold, 
and had been transferred by the plaintiff to a third party, for whose use, as 
per agreement with him when the transfer of the notes was made, suit was 
to be brought by plaintiff. It was charged that the failure of the husband 
to join in the notes was fraudulent, and prayer was made for enforcement, 
on the land conveyed, of the payment intended to be secured by the notes, 
by foreclosing the lien. Held, that since the petition did not disclose that 
the party to whom the notes were transferred had any other interest in the 
suit than as transferee of the notes, the suit could be maintained by the 
vendor of the land, and a judgment rendered in his favor, foreclosing 
the lien on the land, without regard tothe party for whose use the suit was 
originally brought. Matlock v. Glover, 231. 

4. In a suit for the recovery of money for work done on a contract be- 
tween defendant and plaintiff, a defense setting up that the defendant 
had paid for the work to other parties, between whom and plaintiff no 
privity of contract is alleged, does not entitle the defendant to have such 
other parties brought in as parties t6 the suit. G., H. &S. A. Ry Co. v. 
Gage. 568. 

5. Whenever the right to recover against one defendant, under allegations 
of the petition, would preclude the right to recover against another joined 
as defendant, there is a misjoinder of parties defendant. (Clegg v. Varnell, 
18 Tex., 300, and Frost v. Frost, 45 Tex., 340, followed.) Wéilliams v. Rob- 
inson, 576. 

6. In a suit to compel a surveyor to make a survey and return the field 
notes thereof to the general land office, all who are known to ‘assert claim 
to the land are proper parties. Texas Mexican R’y Co. v. Locke, 623. 

7. The real owner of a stock of goods exposed for sale, though only oc- 
casionally present himself in his store, and conducting his business through 
clerks and servants, is in contemplation of law the actual possessor of the 
goods, and an action for trespass in seizing them wrongfully must be brought 
in his name and not that of one of such clerks or servants so trusted by 
him, Nor is such a one less the owner and the actual possessor because he 
had bought the goods in the name of another, and shipped them in that 
name, if he paid for them with his own money. Willis v. Hudson, 678. 
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PARTITION. 

1. One’s interest in land pending proceedings by or against him for par- 
tition thereof, or while the same is being partitioned, is subject to levy 
and sale to satisfy a judgment against him. Brown v. Renfro, 600. 

2. Even if the levy and sale be made to satisfy costs incurred arfd due 
officers of the court in a suit regarding the property and pending the litiga- 
tion, the land may be seized and sold. The policy of permitting executions 
to issue pending suits for officers’ costs, thereby enabling them to seize and 
sell the subject-matter of litigation, is of legislative origin, which the courts 
cannot change and the consequences of which they cannot prevent. Jd. 

8. Where a life estate extends to only a portion of a tract of land the 
owner of the remaining interest, whether in fee or for life, may enforce 
partition. But where the right to possess the entire property exists in one 
holding a life estate therein, if such person has no other estate, no right to 
partition exists. Tieman v. Baker, 641. 

4. But if one by purchase or otherwise owns a life estate in land, and 
owns also a fee-simple interest in an undivided one-half thereof, he is enti- 
tled to have partition thereof. Id. 

5. The statute, in its provisions regarding partition, does not contem- 
plate that either the court or jury should determine, in the first instance, 
whether the !and is susceptible of partition. That fact is decided first by 
the commissioners, and only after their report that a fair and equitable 
division cannot be made, is the court empowered to order a sale to effect 
partition, Id. 


PARTNERSHIP. See ATTACHMENT, 2, 3. 

1, A judgment rendered against a firm, when in the proceeding wherein 
it was rendered there was service on but one of the firm, will bind the part- 
nership real estate, and the individual land of the member of the firm served 
with process, situate in the county where it is recorded, but not the separate 
property of the members of the firm not served. Patten v. Cunningham, 
666. 

PAUPER’S OATH. 

1. A pauper’s oath made under the statute performs all the functions of 
a bond for costs in keeping a cause in court; if defective in form and 
substance, that defect should be pointed out in any motion made to dismiss 
the cause for insufficiency in the affidavit. Hubby v. Harris, 456. 

2. An affidavit embodying the oath of a pauper plaintiff, made under 
the statute, as to the pauper’s inability to give security for costs, which, in 
describing the cause, gave the proper name of the plaintiff and the proper 
name of one of the defendants, omitting the name of another defendant, 
was sufficient, being regular in other respects, and the cause should not 
have been dismissed on motion which pointed out no defect in the affidavit, 
Id. 


PENAL ACTIONS. See CoMMON CARRIER, 3. 
PENALTY. See DAaMaGeEs, 6-8. 


PLEADING. See Appeal, 4. DAMAGeEs, 31. EsTATES OF DECEDENTS, 3, Evt- 
DENCE, 16. INJUNCTION, 1, 3, 4. MANDAMUS, 3, NEGLIGENCE, 19. NEGoO- 
TIABLE PAPER, 3. VARIANCE, 1, 

1. Rule 13 of District Court Rules, relating to the manner of amending a 
pleading, does not require that the new pleading should state in terms that 
it is a substitute for a pleading amended, but it is made such substitute by 
force of the rule itself. See Rules for District Court, 47 Tex., 618, Rule 13. 

Gonzales v. Chartier, 36. 
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PLEADING — continued. 





















2. Although the contract be one that comes within the statute of frauds, 
the pleading that declares upon it need not allege the agreement to have 
been in writing, such being matter of proof and not of demurrer, Citing 
Cross v. Everts, 28 Tex., 523. Id. 

3. The object of a bill of particulars being to inform the opposite party of 
the nature of the claim against him, if the items of averment are set forth 
with sufficient certainty to attain this object such bill of particulars is suffi- 
eient; and especially is this the case when the exception taken to it points 
out no item which is not stated with sufficient particularity. Id. 

4. A plea alleging that, by contract, the plaintiffs had agreed to furnish 
defendant with a bill of particulars containing the items of work performed 
by them and charges thereon, that plaintiffs had wholly failed and refused 
todo so, and that the consideration of the bill of exchange had wholly 
failed, was not a good plea of failure of consideration. Texas Land Co, y, 
Carroll, 48. 

5. Where the allegations in a petition were not sufficiently certain to a 
common intent to inform the defendant of the nature of the issue to be met, 
held that it was not error te sustain a demurrer te such pleading. Mayton 
v. T. & P. R. R. Co., 77. 

6. A railway company seeking an injunction against a defendant, to pre- 
vent interference by him with a right of way across land which the com- 
pany claimed the right to enjoy, alleged that the company owned the right 
of way across an original survey before defendant acquired title to a sub- 
division of it, and that defendant's vendor received a deed for the portion 
claimed by him which contained an express reservation toe the company to 
the right of way. The petition also alleged that plaintiffs had been in the 
constant possession and enjoyment of the right of way for a period of more 
than twenty-ene years, except as obstructed by defendant's wrongful acts, 
Held, on demurre>: 

(1) That these allegations set forth a case of absolute title te the easement, 
independent ef any claim of title by prescription or long possession. 

(2) The allegations of long possession must be construed as intended to 
negative the idea ef forfeiture by abandonment or non user of the easement, 

(83) The easement being acquired before the subdivision of the survey, it 
was unimportant whether a tax deed to a subdivision of the land, under 
which defendant claimed, was valid or not. 

(4) The right to the easement being sufficiently set forth, it was unim- 
portant whether the plaintiff stated facts sufficient te entitle it to the right 
of way by mere prescription. Chanee v. East Tex. R’'y Co., 152. 

7. See statement ef case for pleading, with reference to damage resulting 
to crop from the negligent manner in which ecattle-guards were constructed 
by a railway, held sufficient. H., FE. &@ W. Tex. Ry Co. v. Adams, 206. 

& Jurisdiction, so far as matter or amount in value is concerned, must 
be determined by the petition; and the question is concluded by its aver- 
ments in so far as they state facts in relation to the thing in controversy, 
unless it otherwise appears that an attempt has been made to confer juris- 
diction by averments improperly. Diyer v. Bassett, 274. 

9. In actions sounding im damages, the amount of damages claimed, and 
not the amount of the verdict, determines jurisdiction. In actions ex con- 
traetu, the amount claimed determines jurisdiction, if it is not made to 
appear that a fraud upon jurisdiction has been attempted by improper aver- 
ments in the petition. Jd. 

10. If a pleading states enough toe enable the court to see that a good cause 
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PLEA DING — continued. 


iveness of the averments cannot be taken advantage of by general demur- 
rer; but, in all cases, sufficient must be stated to enable the court to see that 
a good cause of action does exist. Collins v. Warren, 311. 

11. A petition by a creditor against the sureties.of an administrator, 
which alleged a devastavit by the administrator, without stating when it 
occurred, is bad on general demurrer, when by the laws in force the suit 
could not be sustained, if the devastavit occurred after a law was enacted, 
pending the administration, which prohibited, in effect, the institution of the 
suit. Id, 

12. A plea setting forth that a proposition for a settlement of the matters 
in controversy had been made, and which was not shown to have been in 
any respects complied with, or accepted, should be stricken out on de- 
murrer. Hurt v. Cooper, 362. 

13. The prayer for relief in an original petition was for a balance due on 
account, as well as for general relief; the prayer in a supplemental petition 
was in the alternative for the balance due on the account sued for, or for 
that amount as damages for an alleged fraud. Held, that the prayer in the 
alternative was not subject todemurrer. Grabenheimer v. Blum, 369. 

14. In a supplemental petition, made necessary by way of replication, to 
matter contained in the .answer, though the original suit be for a balance 
due on account, the plaintiff may set up and claim damages for fraud. Jd. 

15. An averment in a petition against an incorporated company, that the 
company ‘undertook and promised to pay plaintiff” a sum designated, is 
sufficient to authorize the introduction of testimony showing such a promise 
made in any mode which could bind a corporation, which can act only 
through created agencies. St. Paul F. & M. Ins. Co. v. McGregor, 399. 

16. See opinion on motion for rehearing for an illustration of the rule that 
a pleading will be construed most strictly against the pleader. Murray v. 
G., C. & S. F. R. R. Co., 407. 

17. When in a suit against a railway corporation the petition alleged 
that the company had a local agent in the county, but omitted to state his . 
name, and the citation required the officer to summon the defendant for 
the proper term of court, but did not specify upon whom it should be 
served, held: 

(1) The better practice is for the petition to designate who is the local 
agent for the corporation in the county, if it has one, and for the writ to 
require the officer to execute it by serving a copy thereof on such local 
agent. 

(2) If the petition and writ be thus specific, a judgment by default might 
be taken without proof that the person served as agent was in fact the agent 
of the company. (Citing H. & T. C. R. R. Co. v. Burke, 55 Tex., 329.) 

(3) If the petition and writ fail to designate who the local agent is, no 
action should be taken in the determination of the cause until proof is made 
that the person served was really the local agent of the corporation, acting 
for it. 

(4) The return of the officer is not conclusive as te who was the local 
agent, but that fact may be put in issue by a sworn plea. (Citing M. P. R. 
Co, v. Keep, 22 Ill., 16, which case is reviewed.) The issue cannot be raised 
by motion im the absenee of asworn plea. G., H. & S. A. By Co. v. Gage, 
568. , 

18. In pleading a former judgment in barit should be averred that there 
was a trial on the merits; the merits involved in the former proceeding 
should be set forth, and definite facts should be pleaded showing their deter- 
mination against the a¢-verse party. Philipowski v. Spencer, 604. 
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PLEADING — continued. 





POWER. See DEED, 8. 
POWER OF ATTORNEY. See CoNnFESSION OF JUDGMENT, 1, 


19. An amendment to a petition, the object of which is to make more 
specific the grounds for a claim asserted in the original petition, cannot 
change the character of the suit, nor does it introduce a new cause of action, 
Hanrick vy. Hanrick, 618. 

20. All common law forms of action being abolished in Texas, the plaint- 
iff states the very case in his petition on which he seeks to recover, and 
a general denial puts him on proof of every affirmative allegation necessary 
to his recovery, unless it be one which the defendant must meet by plea in 
abatement. The defendant must disprove under a general denial or confess 
and avoid under a special answer. Willis v. Hudson, 678. 

21. When one sued for damages for a wrongful seizure cf goods, alleged 
to have been the property of the plaintiff, desires to raise the question of 
ownership and show that the goods did not in any sense belong to the 
plaintiff at the time of the seizure, he may do so under an answer denying 
generally the allegations of the petition. If, however, the plaintiff held 
the goods under a purchase, valid as between himself and his vendor, but 
void for fraud as against the defendant and all others, the fraud should be 
specially pleaded. Jd. 

22. Though a naked possessor may recover against a wrong-doer, yet, to 
enable him to do so, he should not so qualify in his pleading the statement 
of his possession, and specify the facts which constitute it, as to mislead 
his adversary into preparing on a false issue, which the plaintiff does not 
intend torely upon. Jd. 


PLEADING AND EVIDENCE. See Evipence, 18, 19, PLEApING, 15, 


POLICE POWER. See SrreEeEtTs, 12. 
POLITICAL QUESTIONS. 


1. Whether the constituted authorities of a state shall create an office, 
or provide to have it filled, and how long an incumbent shall hold it, are 
political questions. If they determine that it shall be filled by election, 
and prescribe that the candidate receiving the largest number of votes 
shall hold the office, the courts have no power to declare that these things 
shall be determined otherwise. State v. Owens, 261. 

2. The term “ political question,” as used in our decisions, refers to ques- 
tions coming before the courts, the determination of which has for its 
object the settlement of some policy of the state, or of some local division 
of the body politic, and not the private rights of individuals, though the 
latter may be incidentally affected. Id. 

3. Though the determination of the result of an election may be in 
one sense a political question, it is so only when sought in a contest re- 
garding the election itself under the statute. It is not so when an inquiry 
as to who was really elected by the people arises incidentally, and is neces- 
sary to be known in determining rights claimed, and clearly cognizable 
before the courts. (McKinney v. O’Connor, 26 Tex., 5; State v. Draper, 50 
Mo., 353; People v. Jones, 20 Cal., 50; Reid v. Moulton, 51 Ala., 255; 42 
Conn., 333; 44 Miss., 352; and Hudson v. Solomon, 19 Kan., 177, approved 
and followed.) Jd. 


POSSESSION. See INNOCENT PURCHASER, 1-4. LIMITATIONS, 2-7. PLEADING, 


22, PROPERTY, 1. 
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PRACTICE IN DISTRICT COURT. See Account, 1. CONTINUANCE. EvI- 


DENCE. GARNISHMENT, 1, IMPEACHING WITNESSES. INJUNCTION, 1-4, 
JUDGMENT, 13-15. QUESTIONS OF LAW AND Fact, SERVICE OF PROCESS, 
Surety, 1. VERDICT, 1.. 

1. The action of the district court in permitting a defendant’s counsel to 
open and conclude the argument of a cause will not afford ground for re- 
versal, unless the record discloses that the admissions required by rule 31 
were not made and entered properly of record. The presumption will be 
indulged, in the absence of such showing, that the action of the court below 
was correct. Jacobs, Bernheim & Co. v. Hawkins, 1. 

2. If there be evidence to sustain a verdict and judgment, the fact that 
the supreme court might regard the evidence as preponderating against it 
would not of itself afford cause for reversal. Id. 

8. If the verdict is for a smaller amount than under the evidence the 
party was entitled to, but that fact was not set up in a motion for anew 
trial, it will afford no ground for reversal when relied on after being assigned 
aserror. (Citing Foster v. Smith, 1 Tex., 70; Reynolds v. Williams, 1 Tex., 
311, and other cases, for which see opinion.) Jd. 

4, The payees have the right to strike out their indorsement on non-negoti- 
able paper, or even on a negotiable note, when the paper is found in their 
hands, the presumption being that its transfer had not been completed by 
delivery ; that it had been returned by the indorsees to them; or that it had 
been transferred only for collection. (Citing Dugan v. United States, 3 
Wheat,, 172; Beeson v. Lippman, 54 Ala., 276; Best v. Bank, 76 IL, 609; 
Daniel on Negotiable Inst., 1198.) Texas Land Co. v. Carroll, 48. 

5. When in trespass to try title a party desires to know in advance of trial 
the muniments of title relied on by the adverse party, he may call for an 
abstract of his title. A preliminary inquiry by the court into his sources of 
title, and an order requiring him to elect which of two sources of title he 
would rely on, was held error. Hammond v. Connolly, 62. 

6. A party to a suit involving title to land, who has filed an affidavit 
impeaching a deed filed by his adversary as a forgery, may, if satisfied of its 
genuineness afterwards, withdraw his affidavit; nor would he be thereby 
precluded from afterwards asserting any right he might have under such 
deed. Id. . 

7. Article 2257, Revised Statutes, provides for the filing of certain instru- 
ments in a cause at least three days before the commencement of trial, etc., 
and admits such instruments in evidence, unless the adverse party shall, 
‘*within three days before the trial ef the cause, file an affidavit stating 
that he believes such instruments of writing to be forged,” etc. Held, that 
the words “ within three days before the trial” must be construed to mean 
‘at least three days before the trial.” Id. 

8. In a case admitting of reasonable doubt as to whether the amount in con- 
troversy is within the jurisdiction, and where the plaintiff might have had 
reasonable grounds to believe that he could recover a sum within the juris- 
diction of the court, the case will not be dismissed, for all intendments in a 
doubtful case are in favor of the jurisdiction. Dwyer v. Bassett, 274, 

9. The question of a fraud on jurisdiction can only be raised by proper 
averments presenting that issue, which must be determined under appro- 
priate instructions. Id. 

10. An appellant who seeks the reversal of a judgment on account of im- 
proper language used by opposing counsel during a trial below is not in 
condition to ask a reversal for that cause, when the language was pro- 
voked by language of his own counsel equally as objectionable. Heiden- 
heimer v. Thomas, 287. 

Vou, LXITI— 51 
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PRACTICE IN DISTRICT COURT — continued. 





11. In a suit to set aside a deed, purporting to be the act of the grantor, 
on the ground of mental incapacity at the time of its execution, the court 
will not set aside the verdict of a jury, finding that he was non compos 
mentis at the time, if there was evidence sustaining the verdict, on the 
ground that there was evidence which would have sustained a different find- 
ing. Id. 

12. When a cause has been transferred by order of the county court from 
its jurisdiction to that of the district court, and the defendant appears, de- 
mands a jury, and agrees that the cause may be set down for trial, he 
cannot afterwards be heard in limine to question the regularity of the trans- 
fer of the cause. Marw v. Heidenheimer, 304. 

18. Where a trial by jury has been demanded and verdict rendered, the 
court has no right to render judgment for a different amount without the 
consent of all the parties; but a new trial should be granted. Heidenheimer 
v. Schlett, 394. 

14, A defendant once brought properly into court by citation is chargeable 
with notice of all orders made by the court regarding the cause, including 
its transfer to another court on account of the disqualification of a county 
judge to try it. Perkins v. Wood, 396. 

15. In a cause thus transferred to the district court the plaintiff may 
amend, amplifying the grounds for his relief, when he seeks no new relief, 
without giving notice of the amendment to the defendant. Id. 

16. Evidence should be admitted before a jury, if proper, without com- 
ment from the judge calculated to affect its weight. Freiberg v. B. H. & 8, 
I. Co., 449. 

17. Article 3066 (Rev. Stat.), regarding the deposit of a jury fee by the 
party demanding a trial by jury, is not mandatory in requiring its deposit 
with the clerk on the first day of the term of court. (Following Hardin », 
Blackshear, 60 Tex., 132, and Berry v. T. & N. O. R’y Co., 60 Tex., 654.) 
Gallagher v. Goldfrank, 473. 

18. A jury was demanded on the first day of the term, and the jury fee 
paid on the second day: Held, that when no injury resulted to the opposing 
party, and neither the business of the court nor the trial of the cause was 
delayed thereby, the jury fee should have been accepted and the jury 
allowed. Id. 

19. In a suit for the recovery of money for work done on a contract 
between defendant and plaintiff, a defense setting up that the defendant 
had paid for the work to other parties, between whom and plaintiff no priv- 
ity of contract is alleged, does not entitle the defendant to have such other 
parties brought in as parties to thesuit. G.,H.&S. A. R’y Co. v. Gage, 568. 

20. An appeal from the judgment of a justice’s court is triable de novo, 
with no other pleadings than such as are proper in a justice’s court. I. & 
G. N. R’y Co. v. Philips, 590. 


PRACTICE IN SUPREME COURT. See APPEAL. ASSIGNMENT OF ERRORS. 


BILL oF EXcerTions. EvimpENce, 19. Ho.uipays, 2. NEGLIGENCE, 6, PRAO- 
TICK IN DistrRicT CouRT, 1. STATEMENT OF FACtTs. 

1. If there be evidence to sustain a verdict and judgment, the fact that 
the supreme court might regard the evidence as preponderating against it 
would not of itself afford cause for reversal. Jacobs, Bernheim & Co. v¥. 
Hawkins, 1. 

2. If the verdict is for a smaller amount than under the evidence the 
party was entitled to, but that fact was not set up in a motion for a new 
trial, it will afford no ground for reversal when relied on after being assigned 
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PRACTICE IN SUPREME COURT — continued. 
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aserror. (Citing Foster v. Smith, 1 Tex., 70; Reynolds v. Williams, 1 Tex., 
811, and other cases, for which see opinion.) Id, 

8. Statements of irregularities practiced by a district judge, in interlining 
a judgment after its entry, will not be noticed by the supreme court when 
made only in the briefs of counsel, with nothing in the transcript to sustain 
them. Stark v. Miller, 164. 

4. The entries made by a district judge‘on his docket are for his own con- 
venience and that of the clerk in making his entries. They form no part 
of the record, and in case of a discrepancy between such entries and those 
made in the records of the court by the clerk, the latter must prevail. Id. 

5. When in an action to recover for goods converted through the alleged 
fraudulent act of several, testimony is introduced tending to sustain the 
charge against one defendant and not the others, it is the duty of co-defend- 
ants to ask instructions limiting its effect. If these are asked and refused, 
it is cause for reversal of a judgment against the defendant to whom the 
evidence has no application. H. & T. C. R’y Co. v. Poole, 246. 

6. When issues on facts are found by the court, and its judgment pro- 
nounced on conclusions of law announced, the failure to find on a material 
issue about which the testimony is conflicting will be cause for reversal 
of the judgment. Marx v. Heidenheimer, 304, 

7. When the record fails to show that a charge asked to be given to 
the jury was refused, its character or influence on the result below can- 
not be considered. The statement of counsel found in the record on their 
motion for a new trial, to the effect that the charge was refused, cannot 
supply the absence of an affirmative statement in the transcript that the 
charge was refused. Hodde v. Susan, 307, 

8. The supreme court will not reverse the action of the district court in 
giving or refusing damages on the dissolution of an injunction unless there 
appears to have been manifest error or mistake of law. Clegg v. Darragh, 
357. 

9. A cause will not be reversed for an immaterial error which could not 
have changed the result of the trial. Hurt v. Cooper, 362. 

10. One assuming to act as agent of a corporation declared himself such 
agent, which declarations were admitted without objection made on the 
ground that agency could not thus be proved. Held, that the objection to 
the evidence could not be raised for the first time in the supreme court. 
St. Paul F. & M. Ins. Co. v. McGregor, 399. 

11. See statement of case for facts which, on an issue involving the fraudu- 
lent sale of a stock of goods, required that a new trial should have been 
granted. Block v. Sweeney, 419. 

12. Briefs of counsel printed with a type-writing machine, when over eight 
pages long, will not be considered by the court as a compliance with the 
rules regulating briefs of counsel; nor will they if less than eight pages, 
unless the type-writing is clear and legible. Nat. Bank of Texas v. Loven- 
berg, 506. 

13. When, from a failure of the court to give written instructions to the 
jury, other than such as counsel submitted, it appeared that the case re- 
quired a charge to be given by the court, and that the jury had probably 
been misled as to their duty for the want of it, the case was reversed. J. 
& G. N. R’y Co. v. Philips, 590. 

14. When, in a suit to recover damages, evidence proper to be considered 
under the prayer for exemplary damages was introduced, without objec- 
tion, and afterwards the court charged the jury, excluding from their con- 
sideration the question of exemplary damages, the failure of the court of 
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PRACTICE IN SUPREME COURT W— continued. 
its own accord to instruct the jury not to consider the evidence thus ad- 
mitted is not ground for reversal. Brown v. Bacon, 595. 

15. An objection that the trial court did not direct the jury to separate the 
actual from the exemplary damages, in their verdict, comes too late when not 
raised until after appeal. The point should have been made in the court. 
below by asking an instruction covering it. Belo v. Wren, 686. 

16. The refusal of a district Judge to sign a bill of exceptions, which it ig 
apparent could not have affected the result in the supreme court, will afford 
no ground for reversal. Jd. 


PRAYER IN THE ALTERNATIVE. See PLEAprna, 13, 
PREMATURE ACTION. See SEQUESTRATION, 3. 
PRESCRIPTION. See EASEMENT, 1. LApPsE OF TIME. 


PRESUMPTIONS. See ATTACHMENT, 18. COMMUNITY PROPERTY, 1. DeEsp, 8, 
ESTATES OF DECEDENTS, 3. EVIDENCE, 5. JUDGMENT, 4. 


PRINCIPAL AND AGENT. See Corporations, 1. EvipENCE, 30. MorTGagg, 
1, RatLRoaps, 5. 

1, A telegraph operator does not sustain such relation to the company as 
to constitute him its representative in reference to passing upon the subject- 
matter of a claim, its allowance or payment. (Young v. Tel. Co., 65 N. Y,, 
168.) Western Union Tel. Co. v. Rains, 27. i 

2. A telegraph operator, not being an agent of the telegraph company in 
regard to claims against it, any declarations made by him as to what the 
company would or would not do could not amount to a waiver of anything 
required by the written contract. Id. 

8. An agent who executes a contract in the name of his principal, and in 
reference to a negotiable instrument, cannot be held liable thereon unless 
his name appears as a party to the paper in some relation; nor is he a neces- 
sary party toa suit based on such instrument. The reason of this rule is 
that negotiable paper, being capable of transference, should show on its face 
the liability of every person who is bound for its payment, it being upon 
this that its successive holders contract. (Citing Daniel on Neg. Inst., 303,) 
Texas Land Co. v. Carroll, 48. 

4. When the paper is deemed by the law merchant non-negotiable, it is 
competent to show that, although signed in the name of the agent only, the } 
non-negotiable written contract was executed in the business of the princi- 
pal, and that he alone should be bound. (Citing Daniel on Neg. Inst., 305; 
Brown v. Parker, 7 Allen (Mass.), 339; Slawson v. Loring, 5 Allen (Mass.), 
842; Railroad v. Benedict, 5 Gray (Mass.), 561, and other cases.) Jd. : 

5. A contract between a hotel company and the manager of the hotel was 2 
treated by the parties as a lease, and provided that the manager should 7 
take the hotel from July, 1883, to April, 1884, and pay the company twenty 
per cent. of the gross results of the whole business, after deducting $200 per 






































‘ 
leah = ia. ah i ER he By 


sed, 





i i al 3 


hd aha Ry Ag cr Ai 


es 








month for his services. Held, that the company would be liable, notwith- 
standing the character of the contract, if the company, in its relations with 

one furnishing supplies for the hotel, treated him as its agent for their pro- % 
curement; otherwise the company was not liable. Freiberg v. B. H. & 8. P 


I. Co., 449. 
PRINCIPAL AND SURETY. See SuRETY. 


PRIVILEGED COMMUNICATIONS. See LIBEL, 4-9, 
PROBABLE INJURY. See Damaags, 18, 
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PROBABLE PROFITS. See Damaass, 4, 29. 
PROCESS. See CITATION. SERVICE OF PROCESS. 


PROMISSORY NOTES. See INDORSEMENT, 1. NEGOTIABLE PAPER. 


PROPERTY. See OFFICE, 3. OWNERSHIP. 

1. In a contest involving the ownership of goods at the time of their 
seizure under legal process, the burden of proof is determined by ascertain- 
ing who had the apparent visible possession at the time of their seizure, 
Hodde v. Susan, 307, 


PROVINCE OF JURY. See DEED, 4. QuEsTIONS OF LAW AND FACct. 


PROXIMATE CAUSE. See BurraLo Bayou Sure CHANNEL, 1, 2, NEGLE 
GENCE, 21. 


PUBLIC LANDS. See LAND TITLEs. 
PUBLIC POLICY. See Lipet, 7. TELEGRAPH COMPANIES, 1. 


QUESTIONS OF LAW AND. FACT. See Cnarae, 5. Lise, 10. PRAcTICN 
In District Court, 9. 

1. When a latent ambiguity exists as to the description of land involved 
in a suit, the question should be submitted to the jury, under appropriate in- 
structions, as a mixed question of law and fact. Brown v. Chambers, 131, 

2. The force and effect of declarations of a party admitted in evidence is 
for the consideration of the jury, and to give them prominence by making 
them the subject of a special charge should be avoided. Read vy, Allen, 154, 

8. What constitutes a ‘‘ newspaper,” as that word is used in a trust deed, 
which refers to it as a means of giving notice of sale, is a matter of law; 
but whether a particular paper is so published and circulated, and contains 
such matter as to constitute a ‘‘ newspaper,” is a question of fact, which, 
like any other fact, is to be determined by a jury. Hurt v. Cooper, 362. 


QUITCLAIM DEED. See DEEp, 5. 


QUO WARRANTO. See OFFICE. 

1. The previous decisions of the supreme court of Texas (made under the 
present constitution), as announced in Ex parte Towles, 48 Tex., 413, which 
held that the district court had no jurisdiction to revise under quo war- 
rvanto the action of the returning officers of an election and place a con- 
testant in office, when a certificate of election had been awarded to his 
competitor, who had thus obtained possession of the office, proceeded mainly 
upon the ground that such a proceeding was not a suit, complaint or plea 
wherein the matter in controversy ‘‘ is valued at or amounts to $500, exclu- 
sive of interest.” (Ex parte Towles, 48 Tex., 413; Williamson v. Lane, 53 
Tex., 335; Ex parte Whitlow, 59 Tex., 273, and Gibson v. Templeton, 5 Tex. 
Law Rev., 18, reviewed.) State v. Owens, 261. 

2. Quo warranto is a proper proceeding to determine disputed questions 
of title to public office. In such a suit, if the relator succeeds, the proper 
judgment is that defendant be ousted, and the relator placed in possession 
of the office. Id. 


RAILROADS. See Common CarRrIER, 3-7. DamaaGes, 9-17. EaSEMENT, 1, 
STREET RAILWAYS. 

1. The occupant and owner of a lot, adjacent to a street along which 
a railway had been constructed, sued for damages done his property 
by the construction of the road. On the trial the court refused to give a 
charge asked by the defendant to the effect that the plaintiff could only re- 
cover when some actual physical damage was done to the lot by the con- 
struction of the road, and that the jury should reject from consideration 








RAILROADS — continued. 
all claim for damages, based upon probable injury to occur from fire,\from ; 
noise of trains, from probable running off the track of cars on the yorem- 
ises of plaintiff, and from the probable scaring of horses. Held, chat her 
was no error in refusing the charge. G.,C. &@S. F. R. R. Co. v. Bock, "pay, 

2. The right to damages for injury done to property adjacent to a street 
along which a railroad track is constructed, when the city having authority 
had granted the right of way, is not restricted to cases where the street hag” 
been exclusively appropriated by the road, or where the road has been un. 
skilfully constructed. (Railroad Co. v. Odum, 53 Tex., 353, referred to and 
discussed.) Id. 

8. By article I, section 17, of the constitution of 1876, it is provided 
that ‘‘ No person’s property shall be taken, damaged or destroyed for, or ap- 
plied to, public use, without adequate compensation.” Held: 

(1) The damage done to property by the construction of a railroad ag 
much entitles one to recovery as if the property bad been destroyed. 

(2) That it is not necessary that a railway along a street should exclusively 
appropriate it in order to entitle an adjacent proprietor to damages for its 
construction. 

(3) When such a railway along a street inflicts such special injury on the 
abutting owner as practically to deprive him of the ordinary use and en- 
joyment of it, an action for damages will lie. (Following Ashley v. Port 
Huron, 35 Mich., 295; Pumpelly v. Green Bay Co., 13 Wall., 166, and other 
cases cited.) 

(4) When by the construction of the road the use of the street by the ad- 
jacent owner is very greatly impaired, and the injury in this respect is one 
special in its character and not one common to the entire community, an 
action to recover such special damages will lie. 

(5) In such case it is immaterial to inquire in whom the fee to the street 
was vested, when it is shown it was dedicated to the public use, and the 
complainant, as the owner of adjacent property, has an easement and a sub- 
stantial and valuable right in the street. In every such case he who sus- 
tains special damage by the construction of a railway along it has a right 
of action, no matter where the fee is vested. Jd. 

4, See statement of case in 60.Tex., 657, for a charge of the court, in a 
suit brought to recover damages for injuries sustained in the construction of 
a railway, coneerning which there is no such error as to require a reversal, 
Id. 

5. A contract made with a general passenger agent for the transporta- 
tion of excursionists over the railroad for which he is agent, he having 
general supervision of the passenger business, and it being a part of that 
business to make special contracts for excursions on the road, is binding on 
the railroad company, and the company cannot avoid performance of such 
contract on account of any instructions to the agent divesting him of au- 
thority to make the particular contract, unless notice thereof be brought 
home to the other contracting party. H. & T. C. R’y Co. v. Hill, 331. 

6. A railroad company may bind itself to transport passengers and 
freight beyond its own line. (Citing S. M. Co. v. Mo. Pac. R’y Co., 70 Mo, 
672; Cummins v. Dayton & U. R’y Co., 9 Am, & E, R’y Cases, 36, and other 
cases.) Id. : 

7. The appellee made a contract with the passenger agent of a railway 
company, on the 27th of October, 1883, to transport excursionists from Gal- 
veston to Dallas and return for $5 for each passenger on the occasion of 
public amusements at Dallas. Its performance was to begin November 2, 
and the passengers were to be returned to Galveston by the 12th of No- 
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RAILROADS — continued. 
vember. No limit to the number of passengers. On the 31st of October, 
1883, the company repudiated or disaffirmed the contract, and notified ap- 
pellee of that fact. Ina suit by appellee to recover damages for its breach, 
held: 

(1) He was entitled to recover such damages as were incidental to and 
caused by the breach of contract, and which might be reasonably supposed 
to have entered into the contemplation of the parties at the time of making 
the contract. 

(2) The party contracting with the company having done so to secure such 
profit as he might make by the sale of tickets to be furnished at the contract 
price, an approximate basis for damages would be the profit above the con- 
tract price which he could have realized on delivery of tickets negotiated by 
him and contracted for by others, and which he would have realized but for 
the repudiation by the company of its contract. To this might be added the 
difference in expenses incurred by appellee in transporting excursionists 
whom he had agreed to take on the faith of the contract and the amount he 
would have expended had the contract of the company been observed. Con-* 
jectural profits not based on actual agreements with those desiring to make 
the excursion, and with no definite knowledge of how many tickets could 
have been sold under the original contract, or for what profit, can form no 
legal basis for a recovery. Id. 

8. Construing art. 4257, Rev. Stat., held, that a railroad has the right to 
charge for the carriage of any quantity of freight less than one hundred 
pounds the same amount which it is entitled to charge for one hundred 
pounds; one hundred pounds being the unit fixed by the statute. Murray 
v. GC. & 8S. F. R. R. Co., 407. 

9. The statutory remedy for overcharge in freight afforded by art. 4258, 
Rev. Stat., is not exclusive, but cumulative, and he who would recover the 
penalty provided by it must bring himself clearly within its terms. Id. 

10. Legislative permission to construct a railroad through the streets 
of a city cannot relieve the railway company from the duty of compensating 
the citizen who by its construction along a street receives special damage 
in the depreciation of his property. G., C. & S. F. R’y Co. v. Fuller, 467, 

11. Insuch a case the jury, in estimating damages, may consider whether 
the property claimed to have been damaged was enhanced in value by the 
construction of the road in a sum equal to the special injury claimed to have 
been sustained; and if it was not, whether, by reason of improvements made 
by the road owners, the street is in better condition than it was before the 
railway was built. But the benefits and losses which the plaintiff received 
and sustained by the building of the road, in common with the community 
generally, are to be excluded from the estimate in ascertaining the amount 
of damage. Id. 

12. The lease of a railway effects a transfer to the lessee of the rights 
and liabilities in its management; thus the corporation owning the railway 
is discharged from responsibility for the torts of the lessee. M. P. R’y Co. v. 
Watts, 549. 

13. The husband may, without being joined by his wife, grant a right 
of way to a railroad company across a tract of land belonging to him- 
self and wife and occupied by them as a homestead, when the use of the 
right of way by the railway does not materially affect the right of the wife 
to the enjoyment of the use and occupancy of the land for homestead pur- 
poses. Randall v. Tex. Cent. R’'y Co., 586. 


RECORD. See EVIDENCE, 25. 
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RECORDING. 
1. The chattel mortgage act contemplates the record of such instruments 
as are in themselves valid, but does not make valid that which the law hag 
absolutely prohibited. Duncan v. Taylor, 645. 


REFRESHING MEMORY OF WITNESS. See EvipENcg, 6, 10, 
REGISTRATION. See EXEcuTION, 3. RECORDING. 

RELATION BACK. See TRIAL OF RIGHT OF PROPERTY, 2. 
RELIGIOUS SOCIETIES. See CaTHoLic CHURCH. SoOcIAL CLUBS. 
REMOVAL OF CAUSES. See TRANSFER OF CAUSES. 


REPLEVY. 

1. The statute makes no provision for the replevy of the proceeds of 
property sold under attachment, but contemplates that it shall remain in 
custody of the clerk of the court subject to the court’s order. Gallagher 
v. Goldfrank, 473. - 


‘RES ADJUDICATA. See ATTACHMENT, 15. ESTATES OF DECEDENTs, 5. JupDG- 
MENT, 5. 

1. Generally a former judgment will not be a bar to further litigation re- 
garding the same subject-matter, unless the same vital point was put directly 
in issue or was fairly within the scope of the pleadings; it is not conclusive 
of any matter, if the matter be not such that it had of necessity to be deter- 
mined before the judgment of the court could have been given. Philipow- 
ski v. Spencer, 604. 

2. A judgment or decree is not conclusive as to collateral questions, nor of 
any matter to be inferred by argument from the judgment. Id. 

3. In pleading a former judgment in bar it should be averred that there 
was a trial on the merits; the merits involved in the former proceeding 
should be set forth, and definite facts should be pleaded showing their deter- 
mination against the adverse party. Id. 


RESCISSION OF CONTRACTS. See Contracts, 6. 
RETURN OF PROCESS. See ATTACHMENT, 17, 19. SERVICE OF PROcEssS, 3, 
RIGHT OF WAY. See Damaaes, 9-15. HoMEsTeEap, 15. 


RIPARIAN PROPRIETORS. 

1, While it is true that land formed by gradual accretions, as well as that 
exposed by the gradual receding of the water, belongs to the owner of the 
contiguous land, such is not the rule when an actual survey shows that 
the water line on the front has not changed since the survey was orig- 
inally made which called for it at the proper place by course and distance, 
and where the accretion has been formed on the extremity of a reef removed 
from the original survey, one end of which reef at one time adjoined said 
original survey. Fulton v. Frandolig, 330. 


ROADS, 

1. Where a county commissioners’ court ordered a third class road to be 
changed into one of the second class, without complying with the statutory 
enactments in regard to establishing public roads and compensating the 
owners of land over which they pass, held: 

(1) That the opening a second class road imposed greater burdens upon 
the land than would have been imposed by the opening of a third class road, 

(2) That such a taking without compensation to the owner is in violation 
of art. I, § 17, of the constitution. 
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ROADS — continued. 
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(3) That had the county court proceeded as required by statute, the dis- 
trict court would have had no appellate jurisdiction over its decisions; but 
if it proceeded contrary to the statutes, the district court had jurisdiction. 
Bounds v. Kirven, 159. 


SALE. See Contracts, 4-6. FRAUDULENT CONVEYANCES, 1, 2. STOPPAGE IN 


TRANSITU. 

1. If after the making of an executory contract for the delivery of goods, 
the purchaser, who has not paid the contract price, becomes insolvent, the 
vendor may} refuse to deliver, without being liable therefor. Ullman v. 
Babcock, 68. 

2. A contract for the purchase of personal property, under which its 
possession passes to the purchaser, and by the terms of which the title re- 
mains with the seller until a deferred payment of purchase money is made, 
is an executory contract, and the property is not subject to be seized under 
process to satisfy the creditors of the purchaser until they have paid or 
tendered to the original seller the amount due on such property. (Citing 
Deshon wv. Bigelow, 8 Gray, 160; Forbes v. Marsh, 15 Conn., 393; Sumner 
v. McFarlan, 15 Kan., 601, and other cases found in the opinion.) City Na- 
tional Bank v. Tufts, 113. 

8. Art. 2468, R.S.,isalaw of limitation as well as of registration, and, 
though the instrument evidencing the contract be not in writing, duly ac- 
knowledged or proved, and recorded, the title remains, in the case above 
stated, with the seller for the period of two years after the purchase, as 
against the rights of the creditors of the purchaser to subject it to the pay- 
ment of their debts. Id. 


SCHOOL FUND. 


1. The statutory bond required of a county treasurer (Rev. Stat., art. 989) 
renders the sureties thereon liable for any misappropriation of the school 
fund, of any description, without reference to the source from which it might 
be derived. It includes all available school funds obtained from the state 
treasurer, as well as interest arising from bonds procured through the sale 
of the four leagues of land set aside to each county, and interest on notes 
given on their sale. Simons v. County of Jackson, 428. 

2. If the county court should, through error, appropriate permanent in- 
stead of available school funds, for school expenses, and make the county 
treasurer their custodian, the sureties on his official bond would be liable 
for their safe-keeping. Id. 

8. The sureties on the official bond of a treasurer will be held liable for 
the safe-keeping of school money received by him as such, though at the 
time of the execution of the bond its receipt by the treasurer may not have 
been contemplated by the parties. Jd. 


SEA SHORE. 


1. When a grant is described as extending to the sea-shore, and bounded 
by it, the shore will not be considered as included in the grant. (Citing 
Storer v. Freeman, 6 Mass., 439; Niles v. Patch, 13 Gray, 257; and Little- 
field v. Maxwell, 31 Me., 134.) Galveston City S. B. Co. v. Heidenheimer, 559, 

2. There is nothing in the city charter of Galveston indicating that the 
legislature intended to confer on that city any proprietary rights to the gulf 
shore, and no one has or can enjoy its exclusive use. Jd. 

8. Any citizen has a right to keep a bath house on the gulf shore line 
within the city of Galveston, provided it be so kept as not to constitute 
a nuisance, or that it be so constructed and used as not to materially interfere 
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‘SEA SHORE — continued. 





















with the rights of the public to the ertjoyment of the waters and shores of 
the gulf. This right could vot be impaired by extending the limits of the 
city to the open sea. The extension, in such an event, would be jurisdictional, 
and not proprietary. Jd. 


SECURITY FOR COSTS. See PAUPER’s OATH. 
SEPARATE MAINTENANCE. See ALrMony, 1. 
SEPARATE PROPERTY. See Conrusion OF Goons, 2. HUSBAND AND Wires, 


4, 6. 

1. In foreclosing a landlord’s lien on a hotel, which was rented and used 
as such by the wife under a valid contract of lease made by the husband ag 
her agent, the furniture in the hotel claimed by the wife was subject to the 
lien, whether the same was separate or community property. Biesenbach 
v. Key, 79. 

2. If, however, the husband rent property as agent of his wife, which is 
not necessary for herseif, her children or her separate property, her separate 
estate would not be bound. Id. 

3. Where a deed purports to be a deed of gift to husband and wife, the 
grantees become tenants in common of the land conveyed, and each owns 
an undivided half interest as separate property. Rogan v. Williams, 128, 

4. The husband, owning such an interest, conveyed it in trust to secure a 
note executed by him and his grantor, the grantor being security and still 
owning an undivided interest in another portion of the original survey. After 
the levy of an attachment on the land thus conveyed to husband and wife, 
to secure a debt due from the husband alone, the trustee sold the land to the 
grantor, no consideration being paid; and this in pursuance of an agreement 
that the holder of the note on which the grantor was surety should receive 
from him a deed to land out of the survey in payment of his debt, about 
equal in quantity to the interest covered by the trust deed. The deed was 
made in pursuance of the agreement and the debt discharged. In a suit to 
subject the land conveyed by deed of gift tothe husband and wife to at- 
tachment for the husband’s debt, the validity of the trust deed being admit- 
ted, held: 

(1) The land of the husband was primarily bound for the payment of the 
debt secured by trust deed, and then the remaining interest of the wife, and 
then the grantor who was surety. 

(2) The trustee having conveyed to the grantor the land held in trust, and 
he as surety having discharged with it the trust debt, by conveying with it 
land of his own, the individual creditors of the husband could not com- 
plain, and the land was not subject to the satisfaction of their claims, 

(3) No right existed in the creditors to pay off the trust debt, and subject 
the property to their attachment. Jd. 

5. Merchandise which was not acquired by the wife, either by gift, devise 
or descent, nor by the exchange of property thus acquired, nor by money de 
rived through the sale of property thus acquired, but which was purchased by 
the wife with money borrowed upon the faith of her separate property as 
security, is not the separate property of the wife, but the community prop- 


erty of the husband and wife. The transaction is not equivalent to an’ 


exchange of the wife’s separate property for the-merchandise. Heiden- 
heimer v. McKeen, 229. 

6. By the decree of a court of competent jurisdiction, rendered in 1868, 
land, with all its increase, rents and profits, was decreed to be the separate 
property of the wife, and was set apart for her separate use and for the edu- 
cation and maintenance of her children. The husband died in September, 
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SEPARATE PROPERTY — continued. 
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1877. Suit was brought in February, 1881, by a.creditor of the community 
to subject property alleged to have been purchased with the proceeds of 
crops raised on the land, and which had been claimed by the wife as sepa- 
rate property from the date of her husband’sdeath. Held: 

(1) That the claim to subject the property was barred by limitation. 

(2) That the decree was conclusive of the wife’s right thereto. Young v. 
Willis, 388. 


SEQUESTRATION. 


1. The object of the statute, in requiring a writ of sequestration to de- 
scribe the property to be sequestered as it is described in the petition, is to 
prevent the officer from trespassing on other property of the defendant. 
Woessner v. Fly, 198. 

2. When in the petition for sequestration the property was described 
as ‘‘sixteen hundred and forty-six head of sheep, known as the Du Bose 
sheep,” and the writ which issued thereon required the seizure of the Du Bose 
flock of sheep, computed to number twenty-four hundred head, it was held 
that the variance was fatal. Id. 

8. When in such a case the writ of sequestration is quashed, and the action 
was upon a promissory note that had not matured, though default had been 
made in the payment of interest required by its terms to be paid before ma- 
turity of the note, it was proper to dismiss the case for want of jurisdiction. 
Id. 


SERVICE OF PROCESS. See Ho.uipays, 2. JUDGMENT, 23. 


1. To render a judgment of the district court liable to collateral attack 
for want of service or notice to defendant, against whom the judgment 
was rendered, it is necessary that the absence of notice or service should 
appear affirmatively on the face of the proceedings in which the judgment 
was rendered. Mikeskav. Blum, 44. 

2. Service of process in a legal proceeding cannot-be made on a defendant 
railway company by leaving a copy of the citation at its office, unless it be 
at the principal office of the corporation (R. 8., 1223). Such service may be 
made on the local agent of the defendant, representing it in the county of 
the venue of the cause. G., H. & S. A. Ry Co. v. Gage, 568. 

38. When in a suit against a railway corporation the petition alleged that 
the company had a local agent in the county, but omitted to state his name, 
and the citation required the officer to summon the defendant for the proper 
term of court, but did not specify upon whom it should be served, held: 

(1) The better practice is for the petition to designate who is the local 
agent for the corporation in the county, if it has one, and for the writ to 
require the officer to execute it by serving a copy thereof on such local 
agent. 

(2) If the petition and writ be thus specific, a judgment by default might 
be taken without proof that the person served as agent was in fact the agent 
of the company. (Citing H. & T. C. R. R. Co. v. Burke, 55 Tex., 329.) 

(3) If the petition and writ fail to designate who the local agent is, no 
action should be taken in the determination of the cause until proof is made 
that the person served was really the local agent of the corporation, acting 
for it. 

(4) The return of the officer is not conclusive as to who was the local 
agent, but that fact may be put in issue by asworn plea, (Citing M. P. R. 
Co. v. Keep, 22 Ill., 16, which case is reviewed.) The issue cannot be raised 
by motion in the absence of a sworn plea, Id, 
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SETTLEMENT. See PLEADING, 12. 


SHERIFF’S DEED. See FRAUDULENT CONVEYANCES, 5. 

1. A reference in a sheriff's deed to the county records generally for a de- 

scription of land conveyed by the sheriff renders the deed void for uncer- 

tainty; the reference to the records for description and identification mist 

be limited to the conveyances mentioned in the deed. Brown v. Chambers, 
181. 

2. As between private parties to a deed, the presumption will be indulged 
that some interest should pass; no such presumption can be indulged in favor 
of a sheriff's deed. If, from the description contained in a sheriff's deed, or 
if from deeds or instruments specifically referred to in the sheriff’s deed, the 
land can be identified with reasonable certainty, the description is sufficient, 
(Solomon v. Breazeal, 27 Ga., 200; Wilson v. Smith, 50 Tex., 369, and Kingston 
v. Pickins, 46 Tex., 101, reviewed.) Jd. 

8. In a suit to recover land, in which the plaintiff, after setting out his 
own title, set forth that the claim of defendant was based on a sheriff's 
deed, which was attacked for fraud and its cancellation prayed for, the 
sheriff's deed was objected to as evidence. Held: 

(1) That the fact that there was a variance between the parties to the 
cause, as they were designated in the execution, and the judgment on 

j which it issued, was not sufficient to exclude the deed based on the sale 
under execution, it appearing that the cause was in its progress sometimes 
docketed as it appeared in the judgment, and sometimes as recited in the 
execution. 

(2) The fact that the execution was levied by one sheriff and the deed re- 
cited that it had been levied by the maker thereof (who succeeded him in 
Office), offered no valid objection to the deed. Haskins v. Wallet, 213. 

4. Held, that the refusal to charge that ten years would bar a suit to can- 
cel a sheriff's deed was error, in a case where the point was fairly raised by 


pleading. Id. 
SHERIFF'S SALE. See Forcep SALg, 1, 2. 
SLANDER. See LIBEL. 


SOCIAL CLUBS. 
: 1. Where an individual has a right given by statute to be a member 
of a society created by statute, the courts will interfere to protect that 
right, regardless of the question of property. (Citing The People v. Medi- 
cal Society, 32 N. Y., 187.) Manning v. San Antonio Club, 166. 

2. Clubs or societies, whether religious, literary or social, have a right to 
make their own rules regarding the admission and exclusion of their mem- 
bers; such rules are articles of agreement to which all who become members 
are parties. Id. 

8. The fact that a social club is incorporated can in no respect affect its 
right to regulate the admission and expulsion of members, unless there be 
something in the by-laws to control it. Id. 

4, An incorporated society, organized for literary purposes, but having 
neither capital stock nor corporate property, adopted the following by-law: 
** Any member shall forfeit his membership to the club whose conduct shall 
be pronounced by a vote of the majority of the board.of directors present 
at a meeting to have endangered the welfare, interest or character of the 
club.” Under that by-law a member was expelled. Held, that in the ab- 
sence of a by-law requiring the member to be notified of the fact that be 
was to be tried, the action of the directors, though without notice, will not 
be revised by the courts. Id. 
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SOCIAL CLUBS — continued. 

5. The rights of a member of such a club are not such as come within 
the meaning of sec. 19 of the Bill of Rights. Id. 

6, When parties form voluntary associations for social or literary pur- 
poses, and adopt rules by which to regulate their conduct and measure their 
rights, such rules must govern, and the Bill of Rights cannot be looked to for 
the purpose of nullifying their voluntary compact. Id, 


SPECIAL ASSESSMENTS. See Streets, 1-17. 
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STATEMENT OF FACTS. 


1. The necessity for obtaining an order of record in term time, for the 
approval and filing of astatement of facts after the adjournment of the term, 
again announced. Chance v. East Tex. R’y Co., 152. 

2. On an appeal from the county court to the district court, and an appeal 
from the judgment of the district court to the supreme court, there being 
no statement of facts, nothing will be presumed to have been proved by ap- 
pellant except that which appears in the transcript sent from the county 
court, and what may be recited in the judgment of the district court. Elwell 
v. Universalist Church, 220. 

8. When in trespass to try title judgment was rendered in the court below 
against the defendants, the contest involving, the location of a dividing line 
between adjoining surveys claimed by the respective parties, and the state- 
ment of facts was so meager that no basis for a conclusion as to which party 
was entitled to the disputed strip could be found, the case was reversed. 
Werlan v. Schollett, 227. 

STATUTE OF FRAUDS. 


1. A contract that the expenses incurred by parties as co-plaintiffs in a 
suit to recover certain lands were to be refunded when the suit was decided, 
and the lands recovered in it partitioned among the plaintiffs, is not such an 
agreement as is required by the statute of frauds to be in writing. (Thou- 
venin v. Lea, 26 Tex., 612.) Gonzales v. Chartier, 36. 

2. Although the contract be one that comes within the statute of frauds, 

the pleading that declares upon it need not allege the agreement to have 
been in writing, such being matter of proof and not of demurrer. Citing 
. Cross v. Everts, 28 Tex., 523. Id. 
‘ 3. A. sold to B. and C. a printing press, and received in payment the note 
sued on, which was made by B. and C., and secured by a chattel mortgage 
on the press. C. sold his interest to B. Afterwards B. sold a half interest 
to D., who assumed one-half the liabilities of the concern, which included 
‘ the note sued on. D. sold his interest to E. and F., they assuming half 
q the liabilities. They then bought out the interest of B., paying him $25, 
and agreeing in writing, signed by E. only, to ‘‘ Assume all the liabilities, 
fulfil all the contracts, and collect all the assets due, or that may become 
2 due.” Held: 

(1) That though A. was not in fact privy to the agreement by which E. 
and F. assumed the liabilities of B., yet he might recover a debt from them 
by suit on the agreement in which they had promised, for a valuable con- 
sideration, to pay to him a debt originally due to him only from B., to whom | 
the promise was made. (Citing McCown v. Schrimpf, 21 Tex., 27; Barker v. 
Bucklin, 2 Denio, 45, and other cases.) 

(2) That an action might be maintained against E. and F., not only to 
\ foreclose the mortgage lien, but also to recover the debt due to A. by a per- 
sonal judgment against them. 

(8) That the sum due A. from E. and F, was the sum assumed by E. and F., 
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STATUTE OF FRAUDS — continued. 





less the amount due others holding claims assumed along with A.’s by the 
contract to which they were parties, and under which they took the prop- 
erty that constituted the consideration for the promise. 

(4) That stfch a promise is not embraced by the statute of frauds, the rule 
being, that whenever the defendant’s promise is in effect to pay his own 
debt to the plaintiff, though that of another be incidentally discharged, yet 
the promise need not be in writing. (Citing Browne on Statute of Frauds.) 
Spann v. Cochran, 240. 


STATUTES. See Execution, 3. HUSBAND AND WIFE, 7. LIMITATIONS, 12, 


PRACTICE IN District Court, 7. RartLrRoaps, 8, 9. TAXATION, 7, 8. 

1. In the construction of a statute it is sometimes necessary to consider 
and ascertain the meaning of a word used therein, by seeing the evident 
meaning of other words used in the same connection, and thus obtain aid in 
arriving at the legislative intent. Bear Bros. v. Marx, 298. 

2. Provisos in an act must be construed strictly, so as to allow them to 
take no case out of the enacting clause which does not fall within its terms, 
Collins v. Warren, 311. 

3. In the contruction of a law the whole law must be considered to- 
gether, in order that from it as a whole the legislative intent may be ar- 
rived at; and that construction must be adopted which will, if possible, 
give effect to every provision. Lufkin v. City of Galveston, 437. 

4, Thus, if in one section of a law a general rule is prescribed, which 
without qualification would embrace an entire class of subjects, and in an- 
other section a different rule is prescribed for particular subjects of the 
same class, the Jatter must be construed as excepted out of the operation of 
the general rule. (Following Warren v. Shuman, 5 Tex., 441.) Jd. 

5. Statutes in pari materia should be so construed as to preserve all their 
provisions, though apparently in conflict, rather than that one should be 
held destructive of another. Duncan v. Taylor, 645. 


STIPULATED DAMAGES, See Damaaegs, 6-8. 
STOPPAGE IN TRANSITU, 


1. In an action involving among other things the right of stoppage in 
transitu, the vendor claiming that the right existed and had been properly 
exercised, sustaining it alone by evidence that after the sale and shipment 
of the goods he had learned that a deed of trust had been given on them 
to secure the debt of another, held, that the evidence of itself was not suffi- 
cient to show that the seller learned of the insolvency of the purchaser 
after shipment of the goods. H. & T. C. R’y Co. v. Poole, 246. 


STREET RAILWAYS. 


1, A street railway company cannot be incorporated by special act of the 
legislature, and the legislature cannot by general law confer on a street rail- 
way corporation the right to establish its road-bed on any street without 
the consent of the local municipal authorities. Const., art. 3, sec, 56; 
Const., art. 10, sec. 7. G. C. Ry Co. v. G. C. S. Ry Co., 529. 

2. The consent by a city council that a street railway company may 
occupy a street with its road is not a grant in the nature, and having the 
elements and consequences, of a contract, and which can only be forfeited 
by judicial procedure. It is but a license, which may be withdrawn at any 
time before it is acted on by the company. If, under such license, a road 
be built, and be afterwards abandoned, the right to occupy may be con- 
ferred by the city on another company without first procuring a judicial 
decree of forfeiture against the company that first procured the license. Jd, 
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STREET RAILWAYS — continued. 


3. No opinion expressed as to the effect of a clause in the charter of a 


street railroad company authorizing it to engage in the purchase and sale of 
land. Id. 


STREETS. See Damaaes, 18-20. Rar_roaps, 10, 11. 


1. Power was lawfully conferred upon the city of Houston to cause its 
streets to be improved by imposing a part of the cost thereof upon the prop- 
erty abutting thereon by frontage. Special Laws of 1883, p. 17. Taylor v. 
Boyd, 533. 

2. No other notice than that required by the charter of the city need be 
given to the property owners in said city when the assessment is made for 
such improvements. Jd. 

3. Whenever the cost of improvements in said city, made under the 
twenty-third section of the charter, shall exceed $1,000, the provisions of 
section 40 of the charter are applicable and must be complied with. Id. 

4. The owner of a certificate issued for work done in the improvement of 
a street in Houston, when such certificate has been issued in accordance 
with the provisions contained in the city charter? may maintain an action 
thereon against the owner of the property abutting the street improved, as 
fully as the city might have done had the work been done under its own 
direction and management. Id. 

5. There is nothing in the constitution of the state which prohibits the 
levy of a street improvement tax by the city of Houston on the owner of 
several lots liable therefor in gross, instead of assessing it separately against 
each lot. Id. 

6. Section V, art. XI, of the constitution has reference to such taxes as 
are annually collected for the ordinary purposes of municipal government, 
and based on an estimate of the value of the entire taxable property in a 
city; that article of the constitution has no application to assessments on 
property holders for local improvements adjoining their property and au- 
thorized by charter. Jd. 

7. The words *‘ tax,” ‘‘taxes” and ‘‘ taxation,” as used in the constitu- 
tion, without some qualifying word in reference to property, apply to ad 
valorem taxes. Those words when found in article II refer to such taxa- 
tion as the rule of equality and uniformity can, under well settled and 
long recognized rules, be applied to. Id. 

8. Taxes for local improvements in a city, usually termed ‘“‘ assess- 
ments,” are not subject to the rule requiring equality and uniformity. (Fol- 
lowing Roundtree v. City of Galveston, 42 Tex., 626.) Id, 

9. There is in Texas no limit imposed on the legislature as to the amount 
it may authorize a municipal government to impose by way of assessment 
on property holders, for local improvements within a city. Id. 

10. In a suit upon a street improvement certificate, issued for local 
improvements in the city of Houston, if the certificate is regular upon its 
face and it contains all the requisites prescribed in the city charter, it is 
prima facie evidence of every fact necessary to be proved to enable the 
holder to recover against the owner whose property is liable for its pay- 
ment. (Following City v. Hardy, 35 Mo., 264; City v. Armstrong, 38 Mo., 

33, and City v. Coons, 37 Mo., 48.) Id. 

11, The decision heretofore made, to the effect that the legislature may 
legally empower a city to impose on the owner of a Jot abutting on a street 
one-third of the cost of improving the street in front of it, followed. (Cit- 
ing Roundtree v. City of Galveston, 42 Tex., 618; Allen v. City of Galves- 
ton, 51 Tex,, 302, reviewed.) Adams v. Fisher, 651. 
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STREETS — continued. 

12. In view of former decisions in this state, the question is no longer 

open as to the power of the legislature to authorize a city to compel the 

owner of a lot abutting on a street to defray a portion of the expense of 

improving the street, by assessment on the property; and this applies also to 

paving thestreet. Thesame ‘police power,” a power loosely defined and 

of uncertain limits, which would authorize a local assessment for a pave- 
ment, would seem to authorize it for the street. Id. 

13. It was not made a prerequisite by the charter of the city of Gal- 
veston, to the passage of an ordinance for paving a street, that the citizen 
or abutting owner should be either actually or constructively notified of 
the intention of the city council to pass an ordinance for that purpose (fol- 
lowing City of Galveston v. Heard, 54 Tex., 429), and no such notice is re- 
quired. (Following the rule laid down in Dillon on Mun. Corp., 803, and 
Finnell v. Kates, 19 Ohio St., 406.) Jd. 

14, If the charter of the city had required notice to be given to the 
owners of abutting property before fixing an assessment thereon for street 
improvements in frong of it, and no notice had been given, the assessment 
would be void. But when a charter was granted by the legislature after 
decisions of the supreme court holding that notice, not being required by 
the old charter, was not necessary, and no notice was required by the new 
charter to be given the property holder before assessment, it was tantamount 
to a legislative declaration that notice was not necessary. Id. 

15. The charter of the city of Galveston gave tothe property owner no voice 
in determining whether a street should be improved in front of his property, 
except as he might exercise it at the ballot-box in aiding to select members 
of the city council. Id. 

16. Section 128 of the eharter of the city of Galveston did not contem- 
plate that any report of the actual cost of the work of improving a street, 
which is to be paid for in part by local assessments, shall be made by the 
engineer until the entire work is completed, or that any assessment shall be 
made until the entire work then contemplated to be done on the street is 
completed. Id. 

17. Unless notice is given after a valid assessment to the property owner 
that the assessment is due, and of the time within which it is payable, in 
accordance with the charter and ordinances of the city of Galveston, no 
levy or sale of property subject to the assessment can be legally made, Jd, 


STRIKING OUT INDORSEMENT. See NEGOTIABLE PAPER, 4, 
SUBROGATION. See Frre INSURANCE, 5. 
SUPPLEMENTAL PETITION. See PLEADING, 14. 


SURETY. See Country TREASURER, 1-3. HUSBAND AND WIFE, 3. TRIAL OF 
RIGHT OF PROPERTY, 2. 

1. When the issuance of an execution creates no lien on the debtor's 
property, the mere fact that the execution is held up by the creditor, 
unless it be so done in pursuance of a valid and binding agreement with the 
principal debtor, will not release the surety. (Citing Crawford v, Gaulden, 
83 Ga., 173; Jerauld v. Trippet, 62 Ind., 122, and other cases.) Brown v. 
Chambers, 131. 

2. The surety on a bond executed in the course of judicial proceedings, 
and on which a judgment of forfeiture has been rendered, cannot enjoin an 
execution issued under the judgment of forfeiture for causes which he 
might with due diligence have known and pleaded to the suit in which the 
judgment was obtained, and which his negligence prevented him from 
presenting at the proper time. Clegg v. Darragh, 357. 
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SURETY — continued. 


8. The surety on a clairh bond, after judgment of forfeiture, sought to 
enjoin the execution on the ground that the principal (which was a corpo- 
ration) never executed the bond, but that its name was signed thereto with- 
out authority. The surety made’ no effort for eight months to ascertain 
whether the attorney who assumed to represent the principal had author- 
ity ; his co-surety was dead; the residence of the corporation was in a dis- 
tant state, and the surety took no steps to defend against proceedings on 
the bond. Held, that he was not entitled to injunction. Id. 

4. In such a proceeding by injunction, the sheriff and the executrix of 
a co-surety being parties defendant, it was proper on a dissolution of the 
injunction to dismiss the suit, no question being raised as to the ability of 
the estate of the deceased co-surety to make contribution, and no applica- 
tion being made to continue the cause as an original proceeding against the 
co-surety for contribution. Jd, 


SURPLUSAGE. See CiTaTION, 1, 
SURVEYORS. 


1, In a suit to compel a surveyor to make a survey and return the field 
notes thereof to the general land office, all who are known to assert claim to 
the land are proper parties, Texas Mexican R’y Co. v. Locke, 623. 

2. The venue of a suit against a surveyor to compel the performance 
of an official duty is in the county of the surveyor’s residence. Jd. 

8. The fact that others who are made parties defendant assert an ad- 
verse interest in the land will not constitute the proceeding such a suit in- 
volving title to land as to require or authorize its institution in the county 
where the land is situate. Id. 

4. Deputy surveyors in unorganized counties attached to surveying 
districts are but aids to the district surveyor as such; it was not the pur- 
pose of the legislature in providing for their appointment to make them 
independent of the district surveyor, nor does their appointment relieve 
him from the duty of making surveys in such unorganized counties. Jd. 

5. See statement of this case for allegations in a petition for mandamus 
to compel a surveyor to make a survey, held sufficient. Id. 


TAXATION. See LimiTaTION, 9. 


1. Sec. 1, art. 8, of the state constitution, which enumerates certain prop- 
erty which is exempt from taxation, cannot be construed to subject all 
property not specified to taxation ; that section simply indicates the character 
of things and the uses to which they must be appropriated in order to entitle 
them to the exemption. Galveston Wharf Co. v. Galveston, 14. 

2. In the absence of any statute controlling the subject, such property as 
a municipal corporation owns and uses for a public purpose is not affected 
by general laws regulating taxation. (Citing many cases, for which see 
opinion.) Jd. 

8. The city of Galveston owns such a beneficial interest in the prop- 
erty of the Galveston Wharf Company, and of the dividends to arise 
from its use, as renders it improper for the city to-impose taxes which 
would ordinarily deprive the city of a part of the dividends of the com- 
pany which it is entitled to receive. Id. 

4, The two-thirds interest owned by the wharf company is subject to 
state and municipal taxation. Id. 

5. The rights of the city of Galveston and of the wharf company, in re- 
spect to dividends, resulting from the fact that the interest of one is taxa- 
ble, and that of the other is not, must be adjusted as would the rights of 
VoL, LXIII — 52 
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TAXATION — continued. 
persons holding shares of stock in other corporations, except that the city 
cannot diminish the dividends by the imposition of a tax in its own favor, 
not authorized by law. Id. 

6. An injunction properly issued to restrain the city of Galveston from 
collecting taxes on its interest in the property of the Galveston Wharf Com- 
pany. Id, 

7. Construing the amended section 9 of art. 8 of the state constitution, 
and section 5 of art. 11, the conclusion is announced that cities of ten thou- 
sand inhabitants are to be exempted from the maximum limit prescribed 
for municipal governments as a class, and may levy ad valorem taxes to the 
extent of two and one-half per cent. on the hundred dollars’ valuation, 
when so authorized by the legislature. Lufkin v. City of Galveston, 437, 

8. The city of Galveston has authority to levy an annual tax of seven 
cents on the one hundred dollars’ valuation, to provide an emergency fund, 
Id. 

9. There is nothing in the constitution of the state which prohibits the 
levy of a street improvement tax by the city of Houston on the owner of 
several lots liable therefor in gross, instead of assessing it separately against 
each lot. Taylor v. Boyd, 533. 

10. Section V, art. XI, of the constitution has reference to such taxes as 
are annually collected for the ordinary purposes of municipal government, 
and based on an estimate of the value of the entire taxable property in a 
city; that article of the constitution has no application to assessments on | 
property holders for local improvements adjoining their property and au- 
thorized by charter. Jd. 

11. The words “ tax,” ‘“‘ taxes” and ‘“ taxation,” as used in the constitu- : 
tion, without some qualifying word in reference to property, apply to ad ¥ 
valorem taxes. Those words when found in article II refer to such taxa- § 
tion as the rule of equality and uniformity can, under well settled and long 
recognized rules, be applied to. Jd, 

12. Taxes for local improvements in a city, usually termed ‘‘ assessments,” 
are not subject to the rule requiring equality and uniformity. (Following 
Roundtree v. City of Galveston, 42 Tex., 626.) Id. 

13. There is in Texas no limit imposed on the legislature as to the amount j 
it may authorize a municipal government to impose by way of assessment 
on property holders, for local improvements within a city. Id. 


TAX SALE. See STrREETSs, 17. 
TAX TITLES. See EASEMENT, 1. LIMITATIONS, 1. 


TELEGRAPH COMPANIES. ' 

1. A contract made between the sender and telegraph company contained 

the provision that ‘‘ the company will not be liable for damages in any case 

where the claim is not presented in writing within sixty days after sending 

the message.” Held, that an agreement of this character violates no rule 

based on public policy, being reasonable and obligatory. (Following Young 

v. Tel, Co., 65 N. Y., 163; Tel. Co. v. Pells & Roy, 2 Tex. L. Rev., 247, and 
other cases.) Western Union Tel. Co. v. Rains, 27. . 

2. A telegraph operator does not sustain such relation fo the company as 

to constitute him its representative in reference to passing upon the subject- 

. matter of a claim, its allowance or payment. (Young v. Tel. Co., 65 N. Y., 

168.) Id. 
8. A telegraph operator, not being an agent of the telegraph company in 
regard to claims against it, any declarations made by him as to what the 
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TELEGRAPH COMPANIES — continued. 
company would or would not do could not amount to a waiver of anything 
required by the written contract. Id. : 
4. See opinion for such a state of facts as will relieve the telegraph com- 
pany from liability to a party for expenses incurred by him im sending a 
| message. Id. 

5. Telegraph companies, in the absence of special contract regulating their 
liability, are not held to insure the safe and accurate transmission and de- 
livery of telegraph messages. They must use such care and diligence as is 
reasonably adequate to the faithful discharge of the duty. (Following 
Womack v. W. U. Tel. Co., 58 Tex., 176, and other cases cited in opinion.) 
W. U. Tel. Co. v. Edsall,.668. 

6. Whether there is, in any case, culpable negligence in altering the terms 
of a message in its delivery is a question of fact to be determined by evidence ; 
though when a message is shown to have been transmitted and delivered, 
changed from the words in which it was received, the company is prima 
facie negligent, and must show by evidence the circumstances of excuse or 
justification. Id. 

7. When one writes a message on a blank form furnished by a telegraph 
company, which contains printed stipulations governing and limiting the lia- 
bility of the company, and does not dissent from the conditions, he will, in 
the absence of fraud, be estopped from denying the binding force of such 
stipulations. He cannot show that he did not read or understand them. Id, 
| 8. One desiring to be met by his horses, and dog named ‘‘ Shep,” at Buffalo 
Springs, procured the telegraph operator at Gainesville to write and send 
a message to accomplish that object. The message as intended would 
‘ have read thus: 





‘* GAINESVILLE, 1-20, 1882. 
é ** To Joel Butler, Throckmorton, Texas (Mail Ft. Griffin, Tex.): 
/ ‘* Meet me immediately with two horses and Shep. 





““R. 8S. EDSALL.” 
The word ‘‘sheep” was written for ‘‘Shep,” which was the name of the 
sender’s dog, and being thus written by the operator, the message was signed 
by the sender and sent over the wires. Edsall owneda flock of twenty-five 
hundred sheep under Butler’s care, who started with his flock in mid-winter 
on receipt of the message to mect their owner, whereby great loss resulted 
‘ from their death, etc. Ina suit by the sender of the message against the 
company, held: 

(1) The operator, having written the message at the sender’s request, 
which was signed by the sender, was, as to that message and in its preparation, 
the agent of the plaintiff. 

(2) That if the facts had been such as to render the company liable, the 
loss resulting to the ranch sheep from being driven to and from Buffalo 
Springs in compliance with the telegram would, as a general rule, be recover- 
able. Id. 


TENANTS. See INNOCENT PURCHASER, 1-4. 


TENANTS IN COMMON. See HusBanp AND WIFE, 1, 2. 
1. No limitation will run in favor of a tenant in common in possession 
against his co-tenant until after notice that the possession is adverse is 
brought home to him. Moody v. Butler, 210. 


TENDER OF ISSUE. See TriaL or RIGHT OF PROPERTY, 1. 


TOWN LOTS. See HOMESTEAD, 4. 
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TRANSFER OF CAUSES. 


1, When a cause has been transferred by order of the county court from 
its jurisdiction to that of the district court, and the defendant appears, de- 
mands a jury, and agrees that the cause may be set down for trial, he can- 
not afterwards be heard in limine to question the regularity of the transfer 
of the cause. Marx v. Heidenheimer, 304. 

2. A defendant once brought properly into court by citation is chargeable 
with notice of all orders made by the court regarding the cause, including its 
transfer to another court on account of the disqualification of a county 
judge to try it. Perkins v. Wood, 396. 

8. In a cause thus transferred to the district court the plaintiff may amend 
amplifying the grounds for his relief, when he seeks no new relief, without 
giving notice of the amendment to the defendant. Td. 


TRESPASS. See DAMAGES, 11. OWNERSHIP. PLEADING, 22. 


’ 1. A naked trespasser who erects on the land fixtures which constitute a 
part of the realty, and who afterwards removes them without the consent 
of the land-owner, is liable in damages for their value. H., E. & W. Tez, 
R’y Co. v. Adams, 290. 


TRESPASS TO TRY TITLE. See STATEMENT oF Facts, 3. 


1. When in trespass to try title a party desires to know in advance of trial 
the muniments of title relied on by the adverse party, he may call for an ab- 
stract of his title. A preliminary inquiry by the court into his sources of 
title, and an order requiring him to elect which of two sources of title he 
would rely on, was held error. Hammond v. Connolly, 62. 

2. A party to a suit involving title to land, who has filed an affidavit im- 
peaching a deed filed by his adversary as a forgery, may. if satisfied of its 
genuineness afterwards, withdraw his affidavit; nor would he be thereby 
precluded from afterwards asserting any right he might have under such 
deed. Id. 

8. An action of trespass to try title to certain lots, bought at a sale for 
taxes due on them, was against persons holding them under claim of right, 
The defendants pleaded the ten years’ statute of limitation. Held: 

(1) That if the tax deed was valid, and any title passed, it was only such 
as the real owner of the land had at the time of the sale. 

(2) That such a purchaser stands in relation to persons in possession under 


_ claim of right, but with no title, just as the real owner would stand had 


there been no sale. 

(3) That if there had been no tax sale, and the suit had been instituted by 
the real owner at the time it was, if his right of action would have been 
barred by the statute of limitation, so would that of the purchaser at tax 
sale, or those holding under him. Jordan v. Higgins, 150. 


TRIAL BY JURY. See Jury Fes. 
TRIAL OF RIGHT OF PROPERTY. 


1. In a suit for the trial of the right of property subject to attachment, if 
the attaching creditor sets up the fact that the property levied on was the 
property of his attached debtor, who was insolvent, and who had no other 
property subject to levy, and that he had fraudulently transferred the same 
to claimants, this is a sufficient tender of issue under Revised Statutes, arts. 
4833, 4834. McKinnon v. Reliance L. Co., 30. 

2, The statutes in force in 1877 provided that, when property was claimed 
by a third party, which was seized under execution, and when the execution 
was levied in the county in which the judgment was rendered, the claim 
and bond should be returned into ‘the court from which the execution 
issued, and this without reference to value. In March, 1877, personal prop- 
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TRIAL OF RIGHT OF PROPERTY —continued. 
erty of less value than $200 was seized under execution, and a claim and 
claimant’s bond were filed to try the right to property, and were returned 
to the county court from which execution issued. Issues were there made 
up, and the case was continued until May, 1878, when it was dismissed, for 
want of jurisdiction, by the administrator of the claimant, and the claim 
was not afterwards prosecuted. In May, 1882, suit was brought against 
the securities on the claimant’s bond, and the defendants pleaded limitation. 
Held: 

(1) It is not clear where jurisdiction of cases for trial of right of property 
existed after the adoption of the present constitution, and before the adop- 
tion of the Revised Civil Statutes. 

(2) Under the Revised Statutes (R. S., 4831) the justice’s court alone had 
jurisdiction. 

(3) The statute of limitations could not begin to run until suit could legally 
have been brought on the bond. Nosubsequent action of the claimant could 
make a cause of action relate back to the date of the bond. 

(4) It was the duty of the officer to return the papers to the proper court, 
and his failure could not defeat the claimant’s right. 

(5) The condition of the bond was, ‘in case he fails to establish his right 
to such property he shall return the same to the officer making such levy.” 
The failure to return the papers to the proper court did not create a breach 
of the bond; but when the claimant procured a dismissal of the cause for 
the want of jurisdiction in the court, it was his duty to see that they were 
filed in the proper court, and limitation began to run against the claimant 
and his securities from and after the first term of a court thereafter in which 
the papers should have been filed. The failure to so file them operated an 
abandonment of the claim, and a cause of action existed on the bond only 
from that time. 

(6) In an action on the bond the sureties were estopped from asserting 
that the property belonged to their principal, who had thus abandoned all 
claim thereto. Zurcher v. Krohne, 118. 

TRUST DEED. See Deep or Trust. HUSBAND AND WIFE, 3. 


TRUSTS. 

1. No lapse of time will bar the cestui que trust from enforcing a result- 
ing trust, so long as the trust relation is admitted, and there is no adverse 
holding by the trustee or those claiming under him. Cole v. Noble, 482. 

2. In constructive trusts the rule is different. There limitation runs from 
the time at which the cestui que trust could have indicated his right, by ac- 
tion, or otherwise. Jd. 


VARIANCE. See Forcep SALg, 2. 

1, When in the petition for sequestration the property was described as 
‘*sixteen hundred and forty-six head of sheep, known as the Du Bose 
sheep,” and the writ which issued thereon required the seizure of the Du 
Bose flock of sheep, computed to number twenty-four hundred head, it was 
held that the variance was fatal. Woessner v. Fly, 198. 


VENDOR AND VENDEE. See VENDoR’s LIEN. 

1. Where the vendor of land, taking in part payment of the purchase 
money negotiable notes represented by the holder as valid, did not rely upon 
such statements, but, before receiving them, inquired of the maker as to 
their validity, any statement made by the vendee in regard to their validity 

could not be considered fraudulent. Nor would the vendor's lien that 
had been waived on account of such statement be revived. Cresap v. 
Manor, 485, 
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1. Though promissory notes recite upon their face that they were given 
for the purchase money of land, and the deed executed by the payee recites 
the dates at which unpaid purchase money was due, corresponding with 
the dates of payment provided for by the notes, yet if neither the deed 
nor notes reserve a lien to secure the deferred payments, and the deed is on 
its face a deed of warranty, the contract is executed, the absolute t'tle 
passes, and an implied lien on the land only exists. (Following Hale v. 
Baker, 60 Tex., 217; Webster v. Mann, 52 Tex., 416, and other cases referred 
to in the opinion.) Ransom v. Brown, 188. 

2. In such a case the vendor, having parted with title, cannot resume it if 
the purchase money be not paid; his remedy is on his debt, and to fore- 
close his implied lien. If, however, the lien be reserved in the deed, the 
vendor has his election either to foreclose his lien, disaffirm the contract 
after default, assert his superior title and sue for the recovery of the land, 
or convey it to another; the latter remedy being his only available one (if 
he can find a purchaser) after the notes are barred by limitation. Jd. 

3. In a suit to recover a sum of money specified in notes signed by the 
wife alone, it was alleged by the plaintiff that they were made, or agreed to 
be made, by husband and wife, to secure purchase money for land sold, and 
had been transferred by the plaintiff to a third party, for whose use, as per 
agreement with him when the transfer of the notes was made, suit was to 
be brought by plaintiff. It was charged that the failure of the husband to 
join in the notes was fraudulent, and prayer was made for enforcement, on 
the land conveyed, of the payment intended to be secured by the notes, by 
foreclosing the lien. Held, that since the petition did not disclose that the 
party to whom the notes were transferred had any other interest in the suit 
than as transferee of the notes, the suit could be maintained by the vendor 
of the land, and a judgment rendered in his favor, foreclosing the lien on 
the land, without regard to the party for whose use the suit was originally 
brought. Matlock v. Glover, 231. 

4, The husband and wife negotiating for the purchase of land, madea 
cash payment thereon, and agreed with the vendor that the wife alone 
should execute a promissory note for the deferred payment, all parties being 
ignorant of the fact that the husband should have signed it. Held, that in 
a suit to enforce the payment of the amount which should have been evi- 
denced by the wife’s note, and for this purpose to foreclose a lien on the land 
for unpaid purchase money, a court of equity would afford relief, and decree 
the sale of the land. Id. 

5. A. sold land to B., and took in payment money and negotiable notes 
made to B, by C., secured by a vendor's lien on C.’s land, but reserved no 
lien on the land sold. Held: 

(1) That when the vendor of realty secures the purchase money, not by a 
vendor's lien reserved on the land but by separate and distinct securities, he 
waives thereby his lien. 

(2) That the burden of proof was upon him who maintained that the 
vendor’s lien was not waived to establish that fact by appropriate evi- 
dence. 

(3) That independent of any express waiver on the part of the vendor the 
law presumed that it was waived, and some affirmative -action was required 
on his part to show that in addition to his other securities he still relied on 
his vendor's lien. 

(4) The acceptance by the vendor of the terms of the vendee, amounting 
to a waiver of the vendor's lien, was not such affirmative action on his part 
as was required to reserve the lien, and no secret reservation of the lien by 
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VENDOR’S LIEN — continued. 
the vendor, to be otherwise understood by the vendee, is valid. Cresap v. 
Manor, 485. 

6. Where the vendor of land, taking in part payment of the purchase 
money negotiable notes represented by the holder as valid, did not rely upon 
such statements, but, before receiving them, inquired of the maker as to 
their validity, any statement made by the vendee in regard to their validity 
could not be considered fraudulent. Nor would the vendor’s lien that had 
been waived on account of such statement be revived. Id. 


VENUE. 

1. The “cause of action,” as those words are used in the statute regard- 
ing venue (R. §., art. 1198, subd. 21), consists not only of the right which 
plaintiff has, but of the injury thereto; thus, when there is a breach of con- 
tract which by its terms was to have been performed in any particular 
county, a cause of action arose there, and the defendant can be sued there. 
H. & T. C. R’y Co. v. Hill, 381. 

2. The venue of a suit against a surveyor to compel the performance of 
an official duty is in the county of the surveyor’s residence, Texas Mexican 
R’y Co. v. Locke, 623. 

3. The fact that others who are made parties defendant assert an adverse 
interest in the land will not constitute the proceeding such a suit involving 
title to land as to require or authorize its institution in the county where 
the land is situate. Id. 

4. A libel is circulated wherever the paper containing the libelous matter 
is sold or distributed. The fact that the libel may have been perpetrated by 
a publication or circulation of it in one county does not render it less a 
crime to circulate the paper containing the libelous article in other counties, 
It results that under article 1198, Revised Statutes (Ex. 8), a suit may be 
brought for damages for libel in any county in Texas in which the paper 
containing the libelous statement is circulated. Belo v. Wren, 686. 










































VERDICT. See PRACTICE IN SUPREME CouURT, 1, 2. 

1. Although two verdicts were found by the jury, that only will be con- 
sidered as the proper verdict upon which the judgment is based; nor is it 
necessary that the verdict be incorporated in the judgment, with or without 
the signature of the foreman of the jury attached thereto. McKinnon v. 
Reliance L. Co., 30. 


VESTED RIGHT. See LAND TITLEs, 1. 

VOLUNTARY ASSOCIATIONS. See SoctaL CLuUBs, 
VOLUNTEER SERVANT. See NEGLIGENCE, 7. 

UNRECORDED TITLE. See INNOCENT PURCHASER, 3, 
WAIVER. See TELEGRAPH COMPANIES, 3, VENDOR'S LIEN, 5, 6, 
WEIGHT OF EVIDENCE, See CHarag, 5, 


WHARVES. 
1. The fact that compensation is received for the use of a wharf across 


which the commerce of a country passes does not divest it of its public char- 
acter. Galveston Wharf Co. v. Galveston, 14, 


WITNESSES. See IMPEACHING WITNESSES, 
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WRIT OF ERROR. 
1, A judgment dismissing an appeal for want of a sufficient appeal bond ig 
a final disposition of the case by the court rendering it, and can be revised, 
by a superior court having supervisory power over its proceedings, by meang © 
of an appeal or writ of error. Ewing v. Cohen, 482. 


WRIT OF INQUIRY. See Horimays, 2. 

WRONGFUL ATTACHMENT. See ATTACHMENT, 8-15, 20. 
‘WRONGFUL LEVY. See DAMAGES, 31, 32. OWNERSHIP, 1-4. 
WRONGFUL SEIZURE. See DamaGEs, 3, 4, 





